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IMPACTS  OF  TRADE  AGREEMENTS  ON  U.S.  EN- 
VIRONMENTAL PROTECTION  AND  NATURAL 
RESOURCE  CONSERVATION  EFFORTS 


WEDNESDAY,  MARCH  10,  1993 

House  of  Representatives,  Subcommittee  on  Environ- 
ment AND  Natural  Resources,  Committee  on  Mer- 
chant Marine  and  Fisheries, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  10:22  a.m.,  in  room 
1334,  Longworth  House  Office  Building,  Hon.  Gerry  E.  Studds 
[chairman  of  the  subcommittee]  presiding. 

Present:  Representative  Studds,  Hochbrueckner,  Pallone,  Un- 
soeld.  Reed,  Furse,  Hamburg,  Lambert,  Eshoo,  Ortiz,  Gilchrest, 
Castle. 

Stafif  Present:  Jeffrey  Pike,  Will  Stelle,  Sue  Waldron,  Gina  De- 
Ferrari,  Karen  Steuer,  Lesli  Gray,  Leigh  Clayton,  Joan  Bondareff, 
Robert  Wharton,  Cyndi  Wilkinson,  Laurel  Bryant,  Jayneanne  Rex, 
Tom  Melius,  Jill  Brady,  Harry  Burroughs,  Eunice  Groark,  Bill 
Wright. 

STATEMENT  OF  HON.  GERRY  STUDDS,  A  U.S.  REPRESENTATIVE 

FROM  MASSACHUSETTS 

Mr.  Studds.  The  subcommittee  will  come  to  order.  The  Chair 
apologizes  profusely  to  his  colleagues  and  to  the  witnesses  and  to 
those  here.  Nothing  short  of  a  breakfast  meeting  at  the  White 
House  would  have  kept  me,  and  that  is  what  it  was,  and  I  do  apolo- 
gize. And  you  should  all  feel  comforted  that  the  spotted  owl  contro- 
versy is  well  on  its  way  to  resolution.  I  particularly  apologize  to  the 
witnesses  who  have  been  kept  waiting. 

Let  me  say  there  are  a  lot  of  folks  here.  If  there  is  anyone— par- 
ticularly anyone  who  needs  to  write — without  a  seat — you  are  per- 
fectly welcome  to  come  and  fill  in  on  this  lower  dais  here.  That  will 
relieve  some  of  the  pressure  there.  You  will  not  be  accused  of  being 
a  member  of  Congress  so  please  feel  free  to  come  on  in.  Don't  be 
frightened.  Most  of  these  people  up  here  are  really  quite  nice. 

In  1984,  when  this  committee  passed  an  amendment  to  the 
Marine  Mammal  Protection  Act  establishing  an  embargo  provision 
for  dolphin-unsafe  tuna,  we  had  no  idea  that  it  would  become  the 
catalyst  for  an  international  debate  on  the  impacts  of  free  trade 
agreements  on  U.S.  conservation  and  environmental  protection  ef- 
forts. It  is  largely  because  of  the  Marine  Mammal  Protection  Act's 
embargo  provisions  that  we  are  all  here  today. 

(1) 


We  live  in  a  world  growing  steadily  smaller,  where  an  action  in 
one  hemisphere  has  the  potential  to  reverberate  almost  immediate- 
ly in  another.  The  American  economy  is  now  a  global  one,  and 
American  jobs  are  created  or  destroyed  by  the  relative  success  or 
failure  of  our  export  markets.  At  the  same  time,  access  to  a 
healthy  U.S.  consumer  market  has  the  ability  to  make  or  break  a 
foreign  industry's  future.  The  U.S.  economy  increasingly  reflects 
the  growing  influence  of  international  free  trade  principles,  that, 
ideally,  those  who  produce  the  most  products  at  the  cheapest  prices 
are  the  winners. 

But  the  old  saying  of  "caveat  emptor"  applies  to  free  trade  as 
well.  The  maquiladora  area  on  the  U.S.-Mexican  border  is  a  sober- 
ing example  of  trade  principles  gone  awry,  with  American  compa- 
nies moving  south  to  take  advantage  of  cheap  labor  and  lax  en- 
forcement of  environmental  regulations.  There  are  also  major  sov- 
ereignty issues  to  be  considered,  given  the  circumstances  of  Mexi- 
co's challenge  to  our  own  Marine  Mammal  Protection  Act.  Finally, 
of  paramount  concern  to  all  of  us  should  be  the  process  of  democra- 
cy itself,  and  the  fact  that  thus  far  trade  negotiations  and  dispute 
settlements  have  taken  place  in  secret,  behind  closed  doors. 

Today's  subject  is  quite  possibly  the  most  arcane  and  impenetra- 
ble of  any  that  I  can  remember  before  this  committee  in  a  long 
time.  Let  me  try  a  couple  of  examples  to  illustrate  in  a  very  real 
sense  why  we  are  here.  Should  the  United  States  have  the  right  to 
insist  that  automobiles  sold  in  this  country  meet  certain  fuel  effi- 
ciency standards  or  emission  standards?  The  answer  is  yes.  But 
might  these  standards  be  argued  to  constitute  an  illegal  restraint 
on  trade  and  violation  of  these  trade  agreements?  The  answer  is 
also  yes. 

Should  the  United  States  have  the  right  to  insist  that  agricultur- 
al products  meet  certain  minimum  public  health  standards,  and 
that  their  production  meets  certain  minimum  environmental 
standards?  The  answer,  of  course,  is  yes.  But  might  these  standards 
be  challenged  as  an  illegal  restraint  on  trade  on  those  products  not 
meeting  similar  standards?  That  answer  is  also  yes. 

Should  we  have  the  right  to  insist  that  our  domestic  markets  not 
be  used  for  causing  the  depletion  of  limited  natural  resources  else- 
where, whether  they  be  resources  of  the  international  commons  or 
anywhere  else?  The  answer  clearly  is  yes.  But  might  these  restric- 
tions be  challenged  as  illegal  under  these  trade  agreements?  The 
answer,  again,  is  darn  right. 

In  short,  when  have  the  interests  of  expanding  trade  trumped  all 
other  social  or  environmental  policies?  It  is  a  fact  that  both  the 
General  Agreement  and  the  NAFTA  purport  to  elevate  trade  objec- 
tives to  precisely  this  status,  and  that,  in  my  view,  makes  no  sense 
at  all. 

Those  of  us  who  have  spent  most  of  our  legislative  careers  trying 
to  protect  the  environment  and  natural  resources  may  well  have 
been  asleep  at  the  wheel  for  far  too  long,  but  as  of  this  moment,  we 
are  no  longer  asleep.  Something  needs  to  give.  One  hundred  and 
fifty  years  ago  while  giving  a  speech  on  import  duties  before  the 
English  House  of  Lords,  Benjamin  Disraeli  warned  that  free  trade, 
in  and  of  itself,  is  not  a  principle  but  an  expedient,  a  means  to  an 
end.  In  today's  world,  that  end  must  not  consist  solely  of  enriching 


the  stockholders  of  Fortune  500  companies  as  quickly  as  possible. 
We  must  also  ensure  that  global  free  trade  does  not  further  stress 
this  fragile  planet  and  its  limited  resources. 

Until  recently,  considering  the  environmental  impacts  of  a  trade 
agreement  was  as  alien  to  trade  negotiators  as  protecting  wetlands 
was  to  the  late,  unlamented  Council  on  Competitiveness.  Fortu- 
nately, that  situation  is  changing.  Trade  negotiators  are  learning 
about  sustainable  yield  and  biodiversity.  Environmentalists  are 
talking  about  import  surges  and  snap-back  tariffs.  In  short,  we  are 
entering  a  brave  new  world  of  trade  negotiations,  and  we  are  enter- 
ing it  none  too  soon.  Laws  important  to  this  committee  are  at 
stake:  the  Magnuson  Fisheries  Conservation  and  Management  Act, 
the  Marine  Mammal  Protection  Act,  the  Fishermen's  Protective 
Act,  the  Wild  Bird  Conservation  Act,  and  the  High  Seas  Driftnet 
Fisheries  Enforcement  Act  all  contain  trade  restrictions. 

The  challenge  before  us  today  is  to  determine  how  best  to  mesh 
free  trade  with  other  domestic  policy  programs  including  environ- 
mental protection  and  wildlife  conservation.  A  number  of  the  laws 
passed  by  this  committee  have  taken  the  same  approach  supported 
by  conservation  and  consumer  action  groups,  that  the  leverage  of 
potential  import  sanctions  encourages  protection  of  natural  re- 
sources both  domestically  and  abroad. 

It  is  admittedly  not  the  best  approach  in  an  ideal  world.  But  this, 
as  many  people  may  have  noticed,  is  not  an  ideal  world.  If  it  were, 
we  would  not  have  hundreds  of  species  on  the  verge  of  extinction 
and  hundreds  more  already  gone.  We  would  not  be  faced  with  pol- 
luted coastal  environments  and  destroyed  riversheds,  and  we  would 
not  need  smokestack  scrubbers  or  reforestation  programs. 

The  new  Administration's  announcement  of  its  intention  to  begin 
negotiations  on  an  environmental  side  agreement  to  the  NAFTA 
makes  this  hearing  timely  and  extremely  important  to  this  com- 
mittee. It  is  the  objective  of  this  subcommittee  to  assist  the  Admin- 
istration in  developing  the  terms  of  an  agreement  to  accompany 
the  NAFTA  that  will  properly  incorporate  issues  of  environmental 
quality  and  natural  resource  conservation  into  that  agreement  and 
other  trade  initiatives.  It  is  an  enormous  challenge  that  is  long 
overdue.  I  look  forward  very  much  to  today's  testimony. 

Mr.  Studds.  Are  there  additional  opening  statements?  The  gen- 
tleman from  Delaware. 

Mr.  Castle.  Thank  you  very  much,  Mr.  Chairman,  and  good 
morning.  I  would  like  to  make  an  opening  statement.  Before  I  do 
though,  I  would  ask  for  unanimous  consent  that  opening  state- 
ments which  I  have  here  by  the  Honorable  Jack  Fields  and  the 
Honorable  H.  James  Saxton  be  entered  into  the  record. 

Mr.  Studds.  Without  objection. 

[Statement  of  Mr.  Fields  follows:] 

Statement  of  Hon.  Jack  Fields,  a  U.S.  Representative  from  Texas,  and 
Ranking  Minority  Member,  Committee  on  Merchant  Marine  and  Fisheries 

Mr.  Chairman,  I  am  pleased  that  the  Subcommittee  is  holding  a  hearing  today  on 
the  impact  of  trade  agreements  on  environmental  protection  and  natural  resources 
conservation. 

I  would  like  to  welcome  our  distinguished  witnesses,  especially  Dr.  Khosrow 
Fatemi,  Dean  of  the  Graduate  School  of  International  Trade  and  Business  Adminis- 
tration at  Laredo  State  University.  Dr.  Fatemi  is  familiar  with  the  North  American 


Free  Trade  Agreement  and  I  am  sure  will  provide  us  with  some  valuable  insights 
into  the  impacts  of  the  Agreement. 

As  a  Representative  from  Texas,  the  largest  U.S.  exporter  to  Mexico  and  sixth 
largest  U.S.  exporter  to  Canada,  the  NAFTA  will  have  a  considerable  impact  on  my 
home  State.  In  1991  alone,  Texas  exported  $19.7  billion  worth  of  goods  to  Canada 
and  Mexico,  supporting  185,000  jobs.  As  a  whole,  the  U.S.  has  seen  its  exports  to 
Mexico  almost  double  since  1988,  from  $20.6  billion  to  $40.6  billion  in  1992.  It  is  crit- 
ical that,  as  side  protocols  are  contemplated,  we  do  not  forget  the  economic  benefits 
that  are  achievable. 

I  understand  and  support  the  need  to  address  environmental  issues  in  trade 
agreements.  I  believe  that  NAFTA  has  done  a  good  job  looking  at  the  environmen- 
tal impacts  of  proposed  economic  development.  Indeed,  one  of  the  goals  in  the 
NAFTA  is  to  strengthen  development  and  enforcement  of  environmental  laws  and 
regulations.  NAFTA  allows  the  U.S.  to  continue  to  prohibit  goods  that  do  not  meet 
U.S.  standards;  allows  parties  (including  States  and  Cities)  to  enact  tougher  stand- 
ards; encourages  strengthening  and  harmonizing  environmental  and  health  protec- 
tion standards;  and  preserves  the  right  to  enforce  international  treaties  protecting 
endangered  species  and  lessening  the  use  of  ozone  depleting  chemicals. 

In  spite  of  what  the  NAFTA  already  addresses,  there  are  many  who  feel  addition- 
al environmental  protections  are  needed,  not  only  in  the  NAFTA,  but  also  in  Gener- 
al Agreement  on  Tariffs  and  Trade  (GATT)  negotiations.  While  I  believe  it  is  impor- 
tant that  we  review  these  concerns,  we  need  to  also  recognize  that  progress  is  being 
made.  In  1991,  Mexico  spent  18  times  more  on  environmental  concerns  than  in  1988. 
They  are  enforcing  the  strong  environmental  laws  that  they  already  have  on  the 
books.  Whatever  changes  we  make  in  trade  agreements  currently  under  consider- 
ation, it  is  important  to  recognize  and  encourage  progress,  not  burden  the  process 
with  disincentives  to  trade. 

I  look  forward  to  hearing  the  comments  of  our  witnesses  on  the  impacts  of  the 
NAFTA  and  GATT  Agreements  on  the  environment  and  their  suggestions  for  im- 
provements. I  appreciate  the  Chairman's  interest  in  an  issue  that  is  so  critical  to 
the  U.S.,  and  to  many  of  my  constituents.  Thank  you. 

[Statement  of  Mr.  Saxton  follows:] 

Statement  of  Hon.  H.  James  Saxton,  a  U.S.  Representative  from  New  Jersey, 
AND  Ranking  Minority  Member,  Subcommittee  on  Environment  and  Natural 
Resources 

I  want  to  thank  the  Chairman  for  taking  initiative  on  this  matter.  As  most  of  us 
have  known,  and  others  are  beginning  to  understand,  the  environment  and  the 
economy  are  not  mutually  exclusive.  Rather,  they  are  interdependent.  Nowhere  else 
will  this  interdependency  become  more  evident  than  in  the  matter  of  global  free 
trade. 

Like  many  of  us  here  today,  I  am  particularly  concerned  with  the  matter  of  do- 
mestic sovereignty.  Our  domestic  industries — be  they  manufacturers  of  goods  or  har- 
vesters of  fish — have  been  forced  through  the  years  to  minimize  their  impact  on  the 
environment,  take  the  lead  in  developing  sound  technologies,  and  adopt  methods  of 
conservation  and  sustainable  stewardship.  Such  technologies  will  be  critical  compo- 
nents of  our  export  industries  in  the  years  ahead. 

However,  as  the  domestic  and  international  demand  for  expanding  free  trade  in- 
creases, we  must  take  care  not  to  place  our  industries  at  a  disadvantage.  Protecting 
our  domestic  players  while  insisting  on  strong  conservation  measures  and  steward- 
ship as  a  requirement  for  doing  business  is  one  of  the  most  important  tasks  facing 
this  country  and  the  future  global  markets. 

I  look  forward  to  working  with  the  Chairman  on  this  matter  and  welcome  our 
witnesses  here  today. 

Thank  you,  Mr.  Chairman. 

[Statement  of  Mr.  Ortiz  follows:] 

Statement  of  Hon.  Solomon  P.  Ortiz,  a  U.S.  Representative  from  Texas,  and 
Chairman,  Subcommittee  on  Oceanography,  Gulf  of  Mexico,  and  the  Outer 
Continental  Shelf 

I  want  to  thank  all  you  for  coming  today  to  appear  before  the  Subcommittee  to 
address  the  issue  of  how  the  negotiation  of  trade  pacts  with  other  nations  may 
impact  U.S.  environmental  protection  and  natural  resource  conservation  efforts. 


I  have  read  through  a  number  of  your  prepared  testimonies,  and  I  understand  the 
concern  that  a  number  of  you  have  raised  that  we  may  be  hurting  our  environmen- 
tal protection  and  resource  conservation  efforts  in  the  name  of  trade  expansion. 

However,  there  is  another  side  to  this  matter. 

I  specifically  want  to  talk  about  our  government's  ongoing  negotiation  of  a  tree 
trade  agreement  with  Mexico.  ,  .  ,    >       .        -m,     ■       t 

As  a  Member  of  Congress  from  a  Congressional  District  which  borders  Mexico,  1 
know  firsthand  about  the  tremendous  positive  effects  that  a  trade  agreement  will 
have  in  terms  of  economic  stability  and  growth  and  job  creation.  I  believe  that  the 
future  economic  success  of  our  nation  hinges  on  the  expansion  of  an  export-based 
economy,  and  in  particular  the  broadening  of  trade  relations  with  Mexico. 

But  leaving  economics  aside,  I  also  believe  that  a  free  trade  agreement  with 
Mexico  will  bring  numerous  environmental  and  conservation  benefits. 

I  live  on  the  border.  I  know  that  there  are  some  environmental  problems  and 
health  concerns.  I  know  that  Mexico  has  historically  not  been  as  stringent  in  the 
enforcement  of  its  environmental  laws  as  we  have  of  ours. 

However,  I  also  know  that  if  we  run  and  hide  from  this  opportunity  to  expand  our 
relations  with  Mexico,  we  will  only  be  worsening  the  problem,  not  solving  it. 

The  free  trade  agreement  has  not  created  these  environmental  problems.  In  tact, 
its  negotiation  has  focused  attention  and  funding  on  these  concerns  for  the  first 

In  the  last  two  years  both  Mexico  and  the  U.S.  have  made  tremendous  strides  to 
address  the  problems  of  the  border  region  and  to  ensure  the  protection  of  the  envi- 
ronment. ,   ,      J      ^  .        ^O  4. 

For  example,  Mexico  has  increased  its  environmental  budget  by  4^  percent  over 
the  last  year.  It  has  increased  the  number  of  environmental  inspectors  by  400% 
since  1989,  and  has  committed  $460  million  to  fulfill  the  objectives  of  the  Integrated 
Border  Environmental  Plan.  .  ,    ^      u^.  • 

Likewise,  just  this  past  year,  the  other  Border  Members  and  I  were  able  to  obtain 
$75  million  for  water  and  waste  water  projects  along  the  Southwest  border  Con- 
gress has  also  mandated  that  we  give  high  priority  to  border  community  health  cen- 
ters, to  help  address  border  health  concerns.  ^  ,  x 

I  can  assure  this  Committee  that  without  the  prospect  of  a  free  trade  agreement 
little  to  none  of  this  would  have  occurred  in  either  country. 

I  believe  those  of  you  here  who  feel  strongest  about  the  environment  should  be 
the  ones  who  should  embrace  this  agreement  the  most. 

By  almost  every  estimate,  NAFTA  will  have  a  dynamic  positive  effect  on  the  per 
capita  GNP,  economic  stability,  and  financial  strength  of  Mexico. 

It  is  this  growth  in  prosperity  that  will  allow  the  Mexican  government  and  its 
people  the  financial  ability  to  address  its  environmental  and  resource  conservation 

n66(ls 

I  should  not  need  to  remind  you  that  the  number  of  important  environmental  pro- 
grams administered  by  our  government  are  only  possible  due  to  the  financial  re- 
sources of  this  government  and  its  people.  We  have  the  ability  to  expend  time  and 
money  on  environmental  protection  because  of  our  economic  stability. 

If  we  choose  to  turn  our  backs  on  Mexico,  to  forego  the  expansion  of  our  trade  and 
cultural  relations  in  the  name  of  environmental  protection,  we  will  just  condemn 
Mexico  to  an  economic  servitude  that  can  lead  only  to  renewed  environmental  deg- 

I  am  not  saying  that  increased  trade  and  economic  and  industrial  development 
will  not  create  its  share  of  environmental  challenges.  t^j.t:^a      ■„  u 

However,  I  just  want  to  make  sure  that  you  understand  that  NAl'  lA  wui  be  a 
powerful  environmental  tool  in  itself,  once  it  is  implemented;  one  that  will  provide 
Mexico  with  the  resources  to  achieve  a  balance  of  sustainable  development  and  en- 
vironmental protection,  and  will  provide  our  government  and  our  nation  with  an 
enhanced  participatory  role  in  this  process.  ,       ,        ^        .      , 

By  increasing  the  bonds  of  our  two  nations,  we  stand  to  benefit  not  only  economi- 
cally, but  also  environmentally.  ,  ,     ,    ^  ,  .  ^    .■ 

1  again  thank  each  of  you  for  coming  today,  and  I  look  forward  to  your  testimo- 


nies. 


STATEMENT  OF  HON.  MICHAEL  CASTLE,  A  U.S.  REPRESENTATIVE 

FROM  DELAWARE 

Mr.  Castle.  Thus  far,  much  of  the  debate  over  the  North  Ameri- 
can Free  Trade  Agreement,  NAFTA,  has  centered  on  whether  it 
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will  create  or  cost  American  jobs.  So  I  look  forward  to  testimony 
from  members  of  this  distinguished  panel  to  examine  the  environ- 
mental impact  of  NAFTA  and  other  trade  agreements,  particularly 
on  U.S.  environmental  protection  and  conservation  efforts. 

As  Congress  prepares  to  vote  on  NAFTA,  there  are  several  provi- 
sions that  remain  unclear.  While  I  do  not  believe  the  U.S.  Govern- 
ment should  impose  excessive  regulations  on  businesses  that  may 
take  advantage  of  this  trade  agreement,  NAFTA's  impact  on  wild- 
life protection,  international  agreements,  and  dispute  settlements 
needs  to  be  resolved  before  Congress  votes  on  the  trade  pact.  Fur- 
thermore, Congress  should  carefully  examine  the  proposed  creation 
of  a  trinational  North  American  Commission  on  the  Environment 
and  the  role  it  would  play  in  monitoring  NAFTA-related  issues. 

The  United  States  has  some  of  the  very  best  environmental  laws 
in  the  world,  and  while  the  main  objective  of  the  NAFTA  may  be 
to  bring  down  trade  barriers,  we  must  ensure  we  do  not  trample 
our  environmental  laws  in  the  process.  Thank  you,  Mr.  Chairman. 

Mr.  Studds.  Thank  you.  Are  there  additional  opening  statements 
on  this  side?  The  gentlewoman  from  Oregon. 

STATEMENT  OF  HON.  ELIZABETH  FURSE,  A  U.S. 
REPRESENTATIVE  FROM  OREGON 

Ms.  FuRSE.  Thank  you,  Mr.  Chairman.  Thank  you  for  giving  us 
this  opportunity  to  explore  the  expanding  debate  on  the  relation- 
ship between  U.S.  environmental  laws  and  international  free  trade 
agreements. 

In  the  past  decade,  there  has  been  a  growing  environmental 
awareness.  We  are  at  a  point  where  the  leaders  of  this  country  rec- 
ognize the  need  for  environmental  protection  laws,  and  momentum 
is  gathering  for  the  U.S.  adoption  of  new  environmental  laws.  It  is 
vital  that  those  in  the  trade  arena  keep  pace  with  state  and  Feder- 
al efforts  toward  better  stewardship  of  our  global  resources  and  en- 
vironment. Several  international  agreements  to  enhance  relation- 
ships with  other  nations  and  the  economic  growth  of  all  signatories 
has  been  negotiated  with  environmental  blinders. 

While  I  agree  with  the  need  for  free  trade,  that  trade  must  be 
fair.  I  need  to  support  an  agreement  that  does  not  violate  our  envi- 
ronmental and  health  and  safety  laws.  The  U.S.  has  worked  hard 
to  protect  the  health  and  safety  of  our  labor  force  and  of  the  gener- 
al public.  It  is  not  free  trade  when  U.S.  goods  must  play  by  a  strict- 
er and  more  costly  set  of  rules  when  competing  with  foreign  goods 
which  are  produced  with  little  or  none  of  the  same  environmental 
or  safety  requirements. 

I  believe  that  the  environmental  side  agreements  to  be  negotiat- 
ed are  necessary,  and  I  am  very  interested  to  learn  more  about 
what  we  in  this  committee  can  do  to  enhance  free  and  fair  trade 
plus  effective  U.S.  environmental  law.  Thank  you,  Mr.  Chairman. 

Mr.  Studds.  I  thank  the  gentlewoman.  Are  there  additional 
statements?  The  gentleman  from  California. 


STATEMENT  OF  HON.  DAN  HAMBURG,  A  U.S.  REPRESENTATIVE 

FROM  CALIFORNIA 

Mr.  Hamburg.  Thank  you,  Mr.  Chairman,  and  colleagues.  I  come 
to  today's  hearing  with  serious  reservations  about  NAFTA.  I  am 
extremely  concerned  that  NAFTA  will  simply  create  further  in- 
ducements for  our  large  corporations  to  move  to  the  source  of 
cheaper  labor  and  put  more  Americans  out  of  work.  Even  without 
tariff  reductions,  relocation  of  manufacturing  facilities  is  increas- 
ingly common,  both  because  of  the  prospect  of  cheaper  labor  and 
because  of  less  demanding  environmental  regulation. 

In  my  district  in  northern  California,  two  large  pulp  and  paper 
mills  have  operated  for  decades  virtually  side  by  side.  During  the 
last  five  years,  one  has  made  substantial  investments  necessary  to 
comply  with  air  and  water  requirements.  The  other  closed  last 
week.  Hundreds  of  workers  lost  their  jobs.  The  employer  has  an- 
nounced plans  to  relocate  in  Chile  where  environmental  regula- 
tions will  not  require  the  significant  investment  necessary  to  meet 
our  environmental  standards. 

Not  only  have  hundreds  of  jobs  been  lost,  but  the  global  environ- 
ment pays  a  price.  The  global  environment  will  pay  an  even  higher 
price  unless  enforcement  of  common  environmental  standards  is  an 
integral  part  of  NAFTA's  tariff  reduction  agreements.  The  toxic 
discharges  from  border  town  maquiladora  plants  speak  for  them- 
selves. It  is  happening  already.  We  don't  need  to  speculate  about 
likely  results.  NAFTA  will  create  incentives  for  an  ever-broadening 
border  deeper  into  Mexico  with  an  ever-broadening  zone  of  environ- 
mental degradation. 

The  environmental  cost  is  too  high.  Any  treaty  to  reduce  tariffs 
must  include  agreements  to  establish  and  enforce  environmental 
and  working  place  regulations.  The  cost  of  doing  business  in  a 
tariff-free  environment  must  include  the  cost  of  reasonable  wages, 
decent  workplace  conditions,  and  environmentally  responsible  proc- 
esses. Unless  the  price  is  paid  by  multinational  corporations  who 
relocate  to  profit  from  lower  standards,  then  the  price  will  be  paid 
by  workers  and  paid  by  the  environment. 

Mr.  Chairman,  thank  you  for  convening  this  hearing.  Only  by  ad- 
dressing this  multinational  issue  early  can  we  hope  to  preserve  the 
significant  progress  we  have  made  nationally  in  cleaning  up  our 
air  and  water.  Thank  you. 

Mr.  Studds.  Thank  you.  Are  there  additional  opening  state- 
ments? If  not,  we  will  proceed  with  our  witnesses.  Again,  let  me 
apologize  to  you  and  to  those  who  are  waiting  to  come  after  you  for 
the  delay.  We  are  asking  everyone,  as  I  trust  you  have  been  ad- 
vised, to  confine  their  oral  testimony  to  no  more  than  five  minutes. 
All  written  testimony  will  appear  in  its  entirety  in  the  record. 

We  apologize  for  the  necessity  of  that,  but,  as  you  can  imagine, 
given  the  number  of  people  who  should  be  heard  and  wish  to  be 
heard  and  will  be  heard,  we  could  not  function  otherwise.  We  will 
also,  if  it  is  any  consolation  to  the  witnesses,  apply  the  same  bar- 
baric rule  of  constraint  to  ourselves  in  the  question  period.  So 
when  your  yellow  light  goes  on,  you  have  one  minute  left.  And 
when  your  red  light  goes  on,  you  have  concluded.  First,  we  wel- 
come Ambassador  Rufus  Yerxa,  the  Deputy  United  States  Trade 
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Representative,  and,  Ambassador  Yerxa,  I  understand  you  have 
made  the  transition,  and  we  congratulate  you.  Welcome. 
Ambassador  Yerxa.  Thank  you. 

STATEMENT  OF  RUFUS  YERXA,  DEPUTY  U.S.  TRADE  REPRESENT- 
ATIVE, OFFICE  OF  THE  U.S.  TRADE  REPRESENTATIVE;  ACCOM- 
PANIED BY  CHIP  ROH,  ASSISTANT  U.S.  TRADE  REPRESENTA- 
TIVE FOR  NORTH  AMERICAN  AFFAIRS  AND  CARMEN  SURO- 
BREDIE,  U.S.  TRADE  REPRESENTATIVE  FOR  THE  ENVIRON- 
MENT 

STATEMENT  OF  RUFUS  YERXA 

Ambassador  Yerxa.  Mr.  Chairman,  let  me  thank  you  and  the 
members  of  the  committee  on  behalf  of  Ambassador  Kantor  and 
nriy  office  for  this  very  timely  hearing.  I  hope  it  will  be  the  begin- 
ning of  a  productive  dialog  on  how  we  might  proceed  in  this  very, 
very  sensitive  area.  I  am  accompanied  today  by  Mr.  Chip  Roh,  who 
is  our  Assistant  U.S.  Trade  Representative  for  North  American  Af- 
fairs, and  Carmen  Suro-Bredie,  who  is  our  Assistant  USTR  for  the 
Environment. 

Let  me  briefly,  Mr.  Chairman,  begin  by  taking  a  point  from 
President  Clinton's  speech  at  American  University  in  which  he 
talked  about  the  imperative  of  meeting  the  challenge  of  a  global 
economy.  He  stressed  the  importance  of  competing  in  a  global  econ- 
omy to  the  future  of  all  Americans  and  the  need  to  adopt  policies 
and  laws  which  would  enable  us  to  compete  effectively  and  would 
open  world  markets  to  U.S.  products.  But  he  also  stressed  the  im- 
portance of  ensuring  that  as  we  promote  global  growth,  we  do  it  in 
a  way  which  is  sustainable  and  which  helps  to  promote  and  ensure 
the  very  important  balance  of  the  earth's  environment,  of  the  con- 
servation of  its  resources,  and  that  we  not  adopt  policies  and  pro- 
grams which  would  lead  to  a  contrary  result. 

So  I  think  in  this  statement  the  President  was  indicating  a  pro- 
found sensitivity  to  the  concerns  which  you,  Mr.  Chairman,  have 
raised  in  your  opening  remarks,  and  I  think  you  put  it  very  aptly 
when  you  said  the  challenge  before  us  is  to  determine  how  best  to 
mesh  free  trade  with  other  domestic  policy  programs  including  en- 
vironmental protection  and  wildlife  conservation. 

So  I  want  to  begin  by  talking  briefly  about  our  pending  negotia- 
tions with  Mexico  and  Canada  on  a  side  agreement  on  the  environ- 
ment, and  let  me  start  by  saying  that  the  President  has  indicated 
that  he  would  support  the  NAFTA  as  an  element  in  our  overall 
economic  policy,  as  an  agreement  which  can  help  to  promote  an  in- 
crease in  U.S.  exports  and  ultimately  greater  economic  gains,  both 
for  the  United  States  and  Mexico. 

However,  he  stressed  that  to  reach  these  goals,  the  NAFTA  must 
be  accompanied  by  right  domestic  policies  and  supplemented  by  ad- 
ditional domestic  actions  and  agreements  to  address  concerns  re- 
garding the  environment  and  labor.  And  on  both  the  domestic  and 
international  fronts,  we  intend  to  address  environmental  and  labor 
concerns  in  a  concrete  and  comprehensive  fashion.  Doing  so  does 
not  mean  reopening  the  NAFTA  but  rather  supplementing  its  pro- 
visions so  that  his  promise  can  be  realized. 


Next  week,  Mr.  Chairman,  on  March  17  and  18,  I  will  be  leading 
the  first  round  of  negotiations  aimed  at  reaching  a  supplemental 
agreement  on  the  environment.  And  our  team  will  include  officials 
from  the  Environmental  Protection  Agency,  the  Department  of  the 
Interior,  the  Department  of  Commerce,  and  the  Department  of 
State.  And,  of  course,  we  will  be  meeting  with  our  counterparts 
from  both  trade  and  environment  agencies  in  Mexico  and  Canada. 

Let  me  assure  you  that  we  will  pursue  these  negotiations  vigor- 
ously but  that  we  will  not  forsake  substance  for  speed,  nor  let  an 
artificial  timetable  drive  our  efforts.  As  the  President  and  Ambas- 
sador Kantor  have  said,  we  will  not  ask  you  to  vote  on  NAFTA- 
implementing  legislation  until  these  negotiations  result  in  a  solid 
agreement  on  both  environment  and  labor  questions. 

We  want  the  environmental  agreement  to  have  mechanisms  and 
provisions  to  help  raise  standards  where  they  are  deficient,  to 
strengthen  national  enforcement  of  national  laws,  to  improve  the 
U.S.-Mexico  border  environment,  and  to  ensure  that  the  NAFTA 
promotes  sustainable  development  in  all  three  countries.  I  am  opti- 
mistic that  these  goals  can  be  achieved,  and  I  might  point  out,  Mr. 
Chairman,  that  Mexico's  laws  on  both  environmental  and  labor 
matters  and  their  standards  on  the  books  are  quite  impressive. 

And  President  Salinas  has  repeatedly  recognized  the  need  for 
strengthening  enforcement.  We  believe  that  the  real  problem  here 
is  one  of  enforcement  of  the  laws  rather  than  the  standards  them- 
selves. But  his  government  has  shown  a  commitment  to  increasing 
the  level  of  resources  and  manpower  dedicated  to  environmental 
protection. 

Mr.  Chairman,  I  see  the  environmental  agreement  covering 
three  basic  areas:  improved  cooperation  on  environmental  safe- 
guards including  technical  assistance  and  data  sharing;  improving 
enforcement  of  standards  and  national  laws,  both  through  the  ad- 
ministrative and  judicial  processes  of  each  country  and  new  envi- 
ronmental commissions  which  will  provide  independent  review  of 
measures  to  enforce  national  laws;  and  encouraging  a  positive 
impact  of  the  NAFTA  on  North  America's  environment. 

Let  me  just  close  there,  Mr.  Chairman.  You  have  my  full  state- 
ment which,  as  you  said,  will  be  a  part  of  the  record,  and  your  col- 
leagues can  read  my  remaining  comments.  Obviously,  there  are  a 
number  of  issues  this  committee  is  concerned  with  that  go  beyond 
the  supplemental  agreement  on  the  environment  that  we  are  about 
to  work  out,  and  I  am  prepared  to  address  your  questions  and  con- 
cerns on  these  issues. 

[The  prepared  statement  of  Ambassador  Yerxa  may  be  found  at 
the  end  of  the  hearing. 

Mr.  Studds.  Thank  you  very  much,  Mr.  Ambassador.  Next,  an 
old  friend  of  this  committee— excuse  me— that  doesn't  sound  right 
at  all— a  dear  friend  of  this  committee,  Director  John  Turner  of 
the  Fish  and  Wildlife  Service.  Mr.  Turner,  welcome. 
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STATEMENT  OF  JOHN  TURNER,  DIRECTOR,  U.S.  FISH  AND  WILD- 
LIFE SERVICE;  ACCOMPANIED  BY  HERBERT  RAFAEL,  SERV- 
ICES INTERNATIONAL  OFFICE 

STATEMENT  OF  JOHN  TURNER 

Mr.  Turner.  Good  morning,  Mr.  Chairman,  members  of  the  com- 
mittee. It  is  certainly  a  pleasure  to  appear  here  this  morning  on 
behalf  of  Secretary  Babbitt  and  the  Department  of  Interior  to  dis- 
cuss environmental  aspects  of  the  North  American  Free  Trade 
Agreement  especially  as  they  relate  and  impact  the  Department  of 
Interior  and  its  authorities  and  shared  resources.  I  am  pleased  to 
be  accompanied  this  morning  by  Herb  Rafael  of  the  Service's  Inter- 
national Office.  Herb  has  considerable  expertise  and  experience 
with  our  Latin  American  programs  and  especially  overseas — our  ef- 
forts in  Mexico. 

Mr.  Chairman,  as  the  committee  is  aware,  the  United  States  ex- 
pended considerable  effort  in  1992  spearheaded  up  primarily  by 
EPA  and  its  Mexican  counterparts  to  establish  an  integrated  envi- 
ronmental plan  to  appropriately  address  such  items  as  pollution  in 
wastewater  and  hazardous  materials,  things  that  impact  the 
human  health.  I  think  now  is  the  opportunity,  and  I  congratulate 
the  interest  of  this  committee,  to  focus  on  natural  biological  re- 
sources with  the  realization  that  NAFTA,  in  bringing  out  economic 
opportunities  and  the  improvement  of  economic  well-being  especial- 
ly in  Mexico,  indeed  provides  an  opportunity  to  prepare  for  conser- 
vation of  shared  resources  with  a  new  level  of  effort  and  focus. 

I  am  sure  the  committee  is  aware  that  the  Department  of  Interi- 
or has  a  long  history  of  cooperative  programs  with  Mexico,  perhaps 
dating  back  originally  over  five  decades  ago  with  the  Migratory 
Bird  Treaty  Act,  certainly  one  of  the  globe's  longstanding  and  per- 
haps most  successful  international  conservation  efforts.  In  that 
working  partnership,  we  have  shared  information  and  resource 
concerns  for  decades. 

Currently,  the  Department  of  the  Interior  has  some  80  specific 
cooperative  programs  with  Mexico,  17  with  the  National  Park  Serv- 
ice, 49  with  the  Fish  and  Wildlife  Service,  and  12  important  pro- 
grams with  other  agencies.  This  effort  has  increased  substantially 
during  the  last  20  years  under  the  auspices  of  a  working  committee 
that  we  have  with  Mexico  on  wildlife  conservation  under  the  West- 
ern Hemisphere  Conference  and  the  Tripartite  Agreement  where 
the  United  States,  Mexico,  and  Canada  have  regularly  worked  on 
such  issues  as  endangered  species,  management  of  land  status  sur- 
veys, wetlands  law  enforcement,  et  cetera.  It  is  a  good  foundation 
for  us  to  continue  this  effort  as  we  realize  that  NAFTA  can, 
indeed,  when  it  brings  about  increased  trade  and  economic  develop- 
ment, improve  closer  ties. 

In  December,  Mr.  Chairman,  I  took  the  opportunity  to  meet  with 
our  Mexican  counterparts,  the  heads  of  three  major  agencies  in 
Mexico,  to  talk  about  and  share  together  six  general  areas  of  op- 
portunity under  these  proceedings  that  we  believe  will  require  in- 
creased attention,  resources,  and  cooperation — areas  that  can  bene- 
fit both  countries,  their  citizenry,  and  some  important  shared  re- 
sources. 
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The  first  area,  Mr.  Chairman,  is  border  compHance— law  enforce- 
ment activities  related  to  trade  inspection  along  this  extensive  Ime 
of  shared  jurisdiction.  Currently,  because  of  Mexico's  rich  biological 
resources  and  a  convenient  thoroughfare  for  trafficking  from  other 
countries  throughout  the  globe  and  because  of  the  overwhelming 
size  of  the  United  States  market,  we  already  have  a  substantial 
flow  of  wildlife  products,  a  considerable  portion  of  those  which  are 
now  currently  illegal. 

Of  course,  the  Fish  and  Wildlife  Service  is  responsible  for  enforc- 
ing our  trade  laws  and  in  the  inspection  programs  especially  under 
CITES.  In  '91,  we  welcomed  Mexico  to  the  CITES  world  family,  but 
they  have  difficult  challenges  ahead  of  them  in  implementing  pro- 
visions of  the  CITES  agreement,  and  we  are  trying  in  a  shared 
effort  in  training  and  to  bring  about  that  implementation.  Along 
the  entire  Mexican  border,  the  Fish  and  Wildlife  Service  currently 
only  has  three  special  agent  and  aide  inspectors  to  carry  out  our 
obligations  compared  to  the  several  hundreds  of  personnel  our 
counterparts  in  customs  in  AFIS. 

The  second  area,  Mr.  Chairman,  would  be  habitat  protection 
with  increased  population  increased  importance.  We  have  a  tre- 
mendous opportunity  and  responsibilities  there.  Ten  percent  of  the 
border  is  now  under  the  jurisdiction  of  the  National  Park  Service, 
and  we  have  eight  major  refuges  of  over  one  million  acres  that  will 
provide  increased  importance  for  wildlife  habitat  and  the  quality  of 
life  of  the  citizens  in  Mexico  and  the  United  States. 

With  that  growth,  we  are  going  to  see  increased  impact  on  frag- 
ile arid  and  semiarid  areas,  river  corridors,  et  cetera.  So  if  we  can 
improve  the  Federal  lands,  we  can  focus  on  other  things  through 
the  North  American  Plan  and  nonFederal  cooperative  efforts. 

The  third  area,  Mr.  Chairman,  realizing  that  wildlife  knows  no 
borders,  is  in  migratory  birds  where  we  share  species,  and  a  key  to 
declining  populations  will  be  in  such  programs  as  our  neotropical 
birds  and  working  closer  together.  The  fourth  area,  as  you  men- 
tioned, is  endangered  species  cooperation.  The  fifth  would  be  envi- 
ronmental assessment— the  NEPA  process  where  we  must  do  more 
to  help  Mexico  with  training  and  technical  assistance  in  a  NEPA 
type.  They  do  have  good  laws  and  good  programs,  but  they  have 
little  organizational  structure  or  knowledge  to  implement  them. 

The  next  area  would  be  training,  and  the  last  area  would  be  en- 
vironmental education  where  all  our  efforts  are  going  to  be  futile  if 
we  don't  build  a  conservation  ethic  in  the  citizenries  on  both  sides 
of  the  border. 

In  conclusion,  Mr.  Chairman,  I  think  overall  we  have  done  a 
good  job  in  identifying  important  areas  for  stewardship.  The  Fish 
and  Wildlife  Service  has  a  draft  plan  looking  at  these  specific  pro- 
grams. Secretary  Babbitt  promises  to  be  an  active  participant  in 
the  Administration's  decisionmaking  process  through  the  entire 
proceedings.  He  has  established  at  the  Department  a  high  level 
task  force  to  coordinate  management  and  bureaus,  and  we  have  to 
share  with  the  committee  a  report  which  looks  at  all  the  Interior  s 
activities.  Thank  you,  Mr.  Chairman.  I  would  be  happy  to  try  to 
respond  to  questions. 

[The  prepared  statement  of  Mr.  Turner  may  be  found  at  the  end 
of  the  hearing.] 
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Mr.  Studds.  Thank  you  very  much,  sir.  I  guess  it  is  a  paradigm 
of  the  situation  we  are  in  that  this  is  Director  Turner's  umpteenth 
appearance  before  this  committee  and  to  the  best  of  my  knowledge 
is  the  first  appearance  of  anybody  from  the  Office  of  the  U.S.  Trade 
Representative. 

Ambassador  Yerxa.  Hopefully  not  the  last,  Mr.  Chairman. 

Mr.  Studds.  I  have  every  confidence  that  it  won't  be  the  last.  We 
didn't  expect  to  get  to  know  you  so  well  so  fast,  but  here  we  are. 
Let  me  see  if  I  can  just  ask  a  couple  of  things,  and  turn  that  light 
on.  It  applies  to  us  too. 

Mr.  Ambassador,  as  you  know,  this  committee  spent  a  lot  of  time 
and  effort  in  the  last  Congress  on  something  called  the  Internation- 
al Dolphin  Conservation  Act.  The  Marine  Mammal  Protection  Act 
currently  requires  nation-specific  embargoes  on  dolphin  unsafe 
tuna,  and  the  Dolphin  Conservation  Act  establishes  a  product  ban 
on  all  dolphin  unsafe  tuna  beginning  in  1994.  It  would  appear  that 
conservation  oriented  product  bans  conflict  with  the  current 
NAFTA  provisions.  Is  that  the  case,  and  if  it  is,  how,  for  example, 
could  a  NAFTA  environmental  protocol  resolve  this  conflict? 

Ambassador  Yerxa.  Well,  Mr.  Chairman,  first  on  your  point 
about  the  committee's  action  with  respect  to  the  dolphin  protection 
legislation,  I  wanted  to  make  one  initial  point;  that  is,  as  you  know, 
we  still  have  a  dispute  with  Mexico  as  to  their  observance  of  an 
appropriate  moratorium  as  called  for  in  that  legislation.  Ambassa- 
dor Kantor  has  made  the  point  to  his  counterpart  that  we  believe 
that  that  is  a  very  important  matter.  It  is  quite  clear  from  the  leg- 
islation that  an  embargo  will  remain  on  imports  of  tuna  from 
Mexico  until  Mexico  has  adopted  an  appropriate  policy  with  re- 
spect to  a  moratorium  on  dolphin  unsafe  methods  of  fishing. 

Your  further  point,  obviously,  is  one  which  I  think  we  need  to 
look  at  in  much  more  specific  detail  and  discuss  with  you  more  ex- 
tensively. It  is  quite  clear  that  there  is  an  area  of  controversy  in 
international  trade  agreements,  and  I  think  that  is  precisely  what 
we  are  here  to  talk  about  and  focus  on;  that  is,  at  what  point  in 
extraterritorial  application  of  standards  of  conservation  or  environ- 
mental protection  would  trade  sanctions  or  restrictions  on  trade 
run  into  conflict  with  international  agreements.  You  are  aware  of 
the  history  of  this  dispute  in  the  GATT  I  know,  and  I  think  it  is 
something  we  need  to  have  more  of  a  dialog  with  you  on  to  see  if 
we  can't  define  appropriate  parameters  of  U.S.  policy.  I  cannot  give 
you  any  explicit  answer  on  how  a  protocol  could  address  this  in  the 
NAFTA  itself. 

Mr.  Studds.  I  gather  there  is  legal  action  pending,  and  do  you 
have  an  official  position — does  the  Office  have  an  official  position 
on  whether  or  not  the  National  Environmental  Protection  Act, 
NEPA,  applies  to  international  trade  agreements  generally? 

Ambassador  Yerxa.  This  is  a  matter  that  is  currently  under  liti- 
gation. 

Mr.  Studds.  So  you  probably  have  five  lawyers  behind  you  telling 
you  to  say  nothing? 

Ambassador  Yerxa.  I  have  more  than  five,  Mr.  Chairman. 

Mr.  Studds.  I  see. 

Ambassador  Yerxa.  I  would  say  that  the  Administration  has 
submitted  its  Brief  in  this  matter.  We  are  waiting  for  a  ruling  from 
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the  Court.  I  don't  think  there  is  any  secret  to  what  the  Administra- 
tion's position  is  as  stated  in  that  Brief,  and  I  would  be  happy  to 
make  certain  that  the  committee  has  access  to  that. 

Mr.  Studds.  ok.  Mr.  Ambassador,  yesterday,  I  gather,  before  the 
Senate  Finance  Committee,  Ambassador  Kantor  supported  the  con- 
cept of  a  North  American  Commission  on  the  Environment,  but  he 
did  not,  as  I  understand  it,  support  the  idea  of  giving  that  commis- 
sion enforcement  powers.  What  kind  of  environmental  enforcement 
provisions  do  we/you  now  support  for  NAFTA,  or  is  that  also  in 
the  category  of  as  yet  to  be  resolved? 

Ambassador  Yerxa.  Well,  I  was  present  during  Ambassador 
Kantor's  testimony,  and  you  are  correct  in  saying  that  he  wasn't 
specific  as  to  precisely  what  enforcement  measures  we  can  negoti- 
ate in  this  agreement.  It  is  quite  clear  that  we  believe  there  are  a 
number  of  ways  that  a  North  American  Commission  can  enhance 
and  increase  enforcement  of  national  laws.  It  is  also  quite  clear 
that  we  could  adopt  a  number  of  measures  and  ask  Mexico  to  adopt 
a  number  of  measures  which  would  be  very  effective  in  creating 
greater  access  to  the  administrative  and  judicial  process  in  Mexico 
and  greater  transparency  to  their  enforcement  process,  perhaps 
providing  kinds  of  procedural  safeguards  and  judicial  protections 
for  individuals  and  groups  that  is  anticipated  in  the  intellectual 
property  provisions  of  the  NAFTA  agreement,  and  this  is  some- 
thing he  spoke  about  at  the  hearing  yesterday. 

With  respect  to  greater  enforcement  powers  of  a  supranational 
commission,  there  are  very,  very  difficult  questions  that  have  to  be 
looked  at  here.  This  would  presumably  be  a  commission  composed 
of  representatives  from  all  three  countries.  We  do  have  concerns 
about  how  a  commission  with  powers  to  impose  binding  sanctions 
on  governments  would  apply  to  United  States  laws  and  practice- 
would  apply  in  areas  where  both  the  Federal  Government  and  the 
states  have  regulatory  and  administrative  powers. 

And  we  do  have  to  be  a  little  bit  careful  here  about  how  we 
would  define  use  of  enforcement  sanctions  for  nonenforcement  of 
laws  because  as  you  are  undoubtedly  aware,  in  many,  many  cases 
at  any  given  time  in  both  the  labor  and  environment  field,  many 
U.S.  citizens  or  U.S.  companies  or  U.S.  firms  are  not  in  complete 
compliance.  There  is  usually  an  elaborate  process,  whereby  the 
EPA  or  another  agency  brings  a  compliance  action  against  some- 
one and  ultimately,  over  time,  develops  either  full  compliance  or  a 
compliance  agreement.  So  we  do  have  questions  about  how  a  supra- 
national body  would  apply  to  U.S.  practice,  U.S.  law  and  U.S.  sov- 
ereignty. That  is  one  concern  that  we  are  looking  at  very  carefully. 

The  real  question,  it  seems  to  me,  Mr.  Chairman,  is  what  we  can 
do  to  substantially  increase  the  enforcement  and  respect  for  these 
laws  in  North  America  while  at  the  same  time  recognizing  that 
sovereignty  is  a  fact  of  life  in  international  agreements  and  that 
we  have  to  try  to  find  the  best  mechanisms  for  promoting  that 
greater  enforcement  but  respecting  sovereignty. 

Mr.  Studds.  Let  me  withhold  for  the  moment  because  my  time 
has  expired.  Let  me  just  say  to  members  who  may  not  have  been 
through  this  before,  we  have  a  Byzantine  procedure  here  where  our 
custom  is  to  recognize  those  members  who  were  here  when  the 
hearing  began,  alternating  between  majority  and  minority  side  in 
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order  of  their  seniority  on  the  subcommittee,  and  then  to  go  to 
members  in  the  order  of  their  arrival  regardless  of  party.  The  gen- 
tleman from  New  York. 

Mr.  HocHBRUECKNER.  Thank  you,  Mr.  Chairman.  One  of  the 
problems  I  think  many  members  of  Congress  have  is  that  when  one 
looks  at  the  United  States  and  Canada  with  in  the  neighborhood  of 
$13  to  $14  hourly  average  wages,  and  we  look  at  Mexico  with  $1 — 
$2,  clearly,  you  know,  it  doesn't  take  a  rocket  scientist  and  certain- 
ly my  own  engineering  background  says  to  me  logically  that  we  are 
going  to  see  a  tremendous  number  of  jobs  moved  to  Mexico.  I  don't 
think  anyone  will  argue  that  point.  It  is  reality.  It  is  going  to 
happen. 

Obviously,  at  a  minimum  we  need  to  have  a  very  strong  side 
agreement  associated  with  the  environment  and  with  worker  pro- 
tections and  retrainings  and  what  have  you.  We  understand  that. 
Today,  we  are  here  to  deal  with  the  environmental  side  of  that  and 
to  get  your  views  as  to  the  direction  that  we  will  be  going  when 
this  side  agreement  is  negotiated.  I  would  like  to  ask  what  do  you 
envision — when  you  sit  down  next  week  or  whenever  you  get  down 
to  the  nitty-gritty  of  what  the  United  States  will  be  asking  of  the 
Mexican  Government  in  terms  of  the  environmental  protections, 
what  are  some  of  those  areas  that  are  on  your  wish  list  or  your 
demand  list  or  whatever  list  you  call  it?  What  will  you  be  asking 
for  when  you  sit  down  with  your  counterparts  in  Mexico? 

Ambassador  Yerxa.  Yes,  Congressman.  Let  me  first  of  all  point 
out  that  this  meeting  next  week  is  really  the  opening  session.  It  is 
a  preliminary  session.  I  do  not  expect  that  at  that  particular  point 
we  will  have  a  full  detailed  proposal  to  present  at  the  negotiating 
table.  I  do  think  we  will  present  in  conceptual  form  what  we  envi- 
sion as  being  the  overall  direction  we  want  to  go  because  I  think 
we  need,  quite  frankly,  a  little  bit  more  time  of  consultation  with 
you  and  with  interested  parties  here  in  the  United  States  before  we 
develop  a  detailed  text  of  a  draft  agreement. 

But  I  think  at  the  meeting  next  week  we  will  try  to  lay  out  in 
broader  terms  what  our  overall  objectives  are  and  give  the  Mexi- 
cans quite  a  bit  to  think  about  as  we  await  the  next  meeting,  which 
presumably  would  follow  very  shortly  thereafter — perhaps  within  a 
week  or  two. 

I  mentioned  earlier  that  I  think  we  can  safely  assume  that  we 
will  stress  some  very  important  elements.  One  is  kind  of  a  positive 
element  in  our  relationship;  that  is,  improved  cooperation  on  envi- 
ronmental safeguards,  technical  assistance,  data  sharing,  perhaps 
the  development  of  mechanisms  to  identify  where  standards  ought 
to  be  improved  and  how  they  ought  to  be  strengthened.  This  is 
something  that  we  sense  the  government  of  Mexico  is  receptive  to. 
So  that  could  be  an  extremely  cooperative  element  of  the  overall 
agreement. 

But,  of  course,  we  have  to  have,  shall  we  say,  tougher  medicine 
than  that,  ensuring  that  there  is  going  to  be  improved  enforcement 
of  national  laws.  And  as  I  said  earlier,  many  people  will  tell  you 
that  on  the  books  there  are  some  very  good  laws,  very  good  stand- 
ards, both  in  the  labor  and  environment  area.  There  may  be  areas 
where  they  need  to  be  improved,  but  on  balance,  they  are  quite 
good. 
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I  think  we  are  looking  at  different  mechanisms  for  ensuring 
greater  enforcement.  Part  of  this  is  a  question  of  resources  in 
Mexico.  They  have  a  limited  number  of  inspectors,  a  limited 
number  of  trained  people  to  enforce  the  regulations,  and  we  need 
to  look  at  ways  to  strengthen  that.  Part  of  it  is,  quite  frankly,  just 
opening  up  the  process  in  Mexico  to  much,  much  greater  participa- 
tion, much  greater  procedural  safeguards,  and,  in  essence,  adopting 
some  of  the  methods  that  we  used  in  this  country  to  create  pres- 
sure on  the  government  to  enforce  environmental  laws.  So  those 
are  clearly  two  areas  we  are  going  to  look  at. 

Thirdly,  we  are  going  to  look  at  developing  an  international  com- 
mission that  has  some  real  power  to  review  and  conduct  inquiries 
on  enforcement  practices  and  on  the  policies  of  governments  in 
adopting  standards  and  protection.  Once  again,  as  I  said,  the  ques- 
tions of  supranational  sovereignty  are  difficult  issues  in  an  interna- 
tional negotiation,  but  we  think  that  at  a  minimum  this  commis- 
sion has  to  have  some  real  power  to  develop  the  factual  body  of  in- 
formation to  determine  how  a  country  is  doing,  whether  it  is 
Mexico  or  the  United  States  or  Canada  and  to  make  recommenda- 
tions and  findings  with  respect  to  those  enforcement  questions. 

Mr.  HocHBRUECKNER.  Ambassador,  if  we  were  to  provide  you 
with  a  list  of  things  that  we  on  this  committee  feel  should  be  part 
of  the  negotiation,  you  would  accept  that  and  carry  the  ball  down 
with  your  own  views  from  the  Administration  as  to  those  safe- 
guards that  we  would  like  to  see  negotiated  into  a  side  agreement? 

Ambassador  Yerxa.  Well,  I  think,  you  know,  as  the  Chairman 
said,  this  is  our  first  visit  here,  but  I  think  clearly  there  is  a  need 
for  some  intensive  dialog  in  the  next  few  weeks  as  we  fully  develop 
the  proposed  text  of  these  agreements,  and  I  would  very  much 
accept  and  gladly  accept  that  kind  of  a  consultative  process  to  de- 
velop our  position.  Yes. 

Mr.  HocHBRUECKNER.  Thank  you.  Ambassador.  Thank  you,  Mr. 
Chairman. 

Mr.  Studds.  Thank  you.  The  gentlewoman  from  Oregon. 

Ms.  FuRSE.  No  questions. 

Mr.  Studds.  The  gentleman  from  California. 

Mr.  Hamburg.  Thank  you.  I  would  just  like  to  ask  whether  we 
have  learned  anything  from  our — has  it  been  three  years  we  have 
had  a  free  trade  agreement  between  Canada  and  the  U.S.,  Mr.  Am- 
bassador? 

Ambassador  Yerxa.  It  went  into  effect  in  the  beginning  of  1989. 
That  is  correct. 

Mr.  Hamburg.  1989.  Have  we  learned  anything  from  that  rela- 
tionship that  may  or  may  not — well,  hopefully  that  may  be  helpful 
in  terms  of  creating  the  NAFTA,  you  know,  with  three  parties  in- 
stead of  two?  Is  there  anything  we  have  learned  in  terms  of  envi- 
ronmental enforcement,  in  terms  of  transfer  of  plants  from  one 
country  to  another  where  there  are  environmental  hazards?  Has 
any  progress  been  made? 

Ambassador  Yerxa.  Well,  of  course  the  situation  is  somewhat 
different  because,  obviously,  Canada,  like  the  United  States,  has 
had  not  only  quite  a  strong  body  of  environmental  protection  but 
also  a  record  of  vigorous  enforcement.  I  think  if  you  look  overall  at 
the  record  of  the  U.S.-Canada  agreement,  you  will  see  that  it  has 
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actually  expanded  trade  in  both  directions.  It  has  expanded  the 
overall  two-way  trade  between  us.  From  the  figures  I  have  looked 
at  it  has  not  resulted  in  a  huge  increase  in  capital  flight  from  one 
country  to  another.  Perhaps,  if  anything,  it  has  led  to  more  large 
companies  moving  some  of  their  operations  to  the  United  States 
rather  than  keeping  branch  plants  in  Canada.  But  overall  I  think 
it  has  led  to  an  increase  in  trade  on  both  sides. 

Mr.  Hamburg.  But  in  your  judgment,  that  movement  of  some 
Canadian  factories  to  the  United  States  has  not  been  due  to  envi- 
ronmental regulation — a  differential  there?  It  is  more  due  to 

Ambassador  Yerxa.  Economies 

Mr.  Hamburg  [continuing],  labor  standards  or- 


Ambassador  Yerxa.  Very  often  it  is  just  decisions  of  the  compa- 
nies with  respect  to  the  best  way  to  serve  the  market.  Perhaps  in 
the  past,  they  located  in  Canada  because  Canada's  trade  barriers 
were  high,  and  in  order  to  serve  the  Canadian  market,  they  had  to 
be  there.  And  I  am  not  suggesting  that  this  trend  has  been  over- 
whelming because  the  thing  we  ought  to  keep  in  mind  about  both 
Canada  and  Mexico  is  that  in  neither  case  are  we  moving  from  a 
situation  of  totally  restricted  trade  to  totally  free  trade.  The  fact  of 
the  matter  is  that  the  U.S.-Canada  relationship  enjoyed  a  large  ele- 
ment of  free  trade  before  the  agreement  was  negotiated. 

This  is  also  true  with  Mexico.  U.S.  trade  barriers  on  imports 
from  Mexico  are  already  quite  low.  The  average  tariffs  are  about 
four  percent,  and  we  don't  have  a  lot  of  nontariff  barriers.  Barriers 
in  Mexico,  on  the  other  hand,  are  on  average  about  two  and  a  half 
times  as  high  as  U.S.  barriers.  And  even  in  the  face  of  those  bar- 
riers, we  have  been  dramatically  increasing  our  exports  to  Mexico 
because  of  a  reduction  in  those  barriers  in  Mexico  since  1986 — a 
unilateral  reduction.  And  today  we  are  exporting  about  $40  billion 
to  Mexico.  We  were  only  exporting  about  $12  million  there  in  1986. 
We  have  now  about  a  $6  billion  surplus  with  Mexico. 

I  do  hear  a  number  of  the  comments  about  Mexican  imports  and 
their  dislocating  effects  on  American  workers  and  American  jobs.  I 
think  it  should  be  pointed  out  that  we  envision  policies  to  deal  with 
those  problems  in  certain  sectors  where  we  acknowledge  those 
problems  will  come  up,  but  overall,  U.S.  barriers  on  imports  from 
Mexico  aren't  very  high  today.  And  if  there  was  any  overall  advan- 
tage in  the  trade  relationship,  it  is  strongly  in  the  favor  of  increas- 
ing U.S.  exports  and  increasing  our  trade  balance  with  Mexico. 

Mr.  Hamburg.  The  other  question  I  would  like  to  ask  if  I  might, 
Director  Turner,  I  was  very  glad  to  hear  that  there  has  been  this 
long  history  of  cooperation  on  species  protection  and  habitat  pro- 
tection and  that  we  can  look  at,  you  know,  a  history  of  work  be- 
tween your  department  and  your  counterparts.  But  I  guess  my  con- 
cern is  that  in  light  of  this  cooperation  over  the  years,  how  can  the 
environmental  disasters  that  are  in  evidence  today  have  occurred, 
and  will  we  really  have  some  assurance  that  these  situations  will 
be  significantly  mitigated?  And,  you  know,  I  am  talking  about  the 
maquiladora  plants,  but  I  think  there  are  many,  many  examples. 
Tijuana  is  just  an  environmental  mess  just  on  the  other  side  of  the 
border.  You  know,  what  can  we  hope  for  in  light  of  the  fact  that  we 
have  had  all  of  this  cooperation  in  the  past,  and,  obviously,  it  is  not 
doing  much  good? 
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Mr.  Turner.  Congressman,  our  experience  in  the  past,  I  think, 
lays  a  foundation  for  the  opportunities  we  have  ahead  of  us,  obvi- 
ously, that  Mexico  has  serious  problems  as  we  have  serious  prob- 
lems with  resources  here  that  are  declining  because  they  depend 
on  life-cycle  needs  south  of  our  border.  So  we  have  a  shared  respon- 
sibility. 

As  the  Ambassador  said,  as  we  work  with  Mexico,  I  find  a  great 
deal  of  dedication  and  intent  to  establish  good  laws  and  programs. 
The  problems  that  I  think  Mexico  has  because  of  its  size,  the  com- 
plexity of  its  biological  richness,  and  its  very  apparent  lack  of  eco- 
nomic resources  that  that  is  where  we  find  the  greatest  opportuni- 
ty to  help  them  and  help  ourselves  with  environmental  protection 
and  conservation. 

The  first  emphasis  I  would  say  would  be  training.  We  have  sonie 
minimal  training  programs  down  there  that  are  making  a  big  dif- 
ference with  land  managers,  with  biological  expertise.  We  simply 
can  do  a  great  deal  down  there  in  helping  with  training.  The  other 
would  be  technical  assistance — take  our  know-how  down  there, 
work  with  their  citizenry,  and  another  area  would  be  cooperative 
programs  in  management  of  everything  from  endangered  species  to 
migratory  birds.  And  the  fourth  would  be  to  help  them  in  environ- 
mental education.  As  they  try,  Mexico  is  going  to  need  to  utilize 
these  wildlife  resources,  but  we  need  to  do  it  on  a  sustained  basis. 
So  those  are  four  areas  where  we  are  not  doing  enough.  We  need  a 
tremendous  amount  of  more  resources  and  assistance  from  the 
United  States,  and  we  both  will  benefit  from  that. 

Mr.  Studds.  The  gentlewoman  from  California. 

Ms.  EsHOO.  Thank  you,  Mr.  Chairman.  The  question  that  I  would 
like  to  ask  centers  in  and  around  where  states  have  more  stringent 
regulations  than  the  Federal  Government,  and  I  don't  know  who 
can  answer  this,  perhaps  the  Ambassador,  does  the  GATT  or  the 
NAFTA  preempt  state  law? 

Ambassador  Yerxa.  Well,  let  me  make  it  very  clear  that  we  were 
very  careful  in  the  NAFTA  negotiations  not  to  preempt  the  states' 
abilities  to  adopt  more  stringent  standards  than  national  standards 
or  to  adopt  standards  that  varied.  The  important  thing  here  is  that 
the  NAFTA  text,  the  text  of  the  agreement  itself,  clearly  affirms 
the  right  of  each  country  to  establish  the  level  of  protection  of 
human,  animal,  or  plant  life  or  health  that  it  considers  appropriate 
and  explicitly  states  that  each  country  may  adopt  and  enforce 
standards,  be  they  food,  safety,  or  product  safety  standards,  that 
are  necessary  to  achieve  its  chosen  level  of  protection  and  that 
those  standards  would  be  fully  applicable,  obviously,  to  imports  as 
well  as  to  domestic  products. 

Now,  there  are  some  protections  in  the  agreement  for  situations 
where  a  country  adopts  discriminatory  standards;  that  is,  adopts  a 
different  standard  for  a  foreign  product  than  it  does  for  a  domestic 
product  or  treats  one  of  its  NAFTA  partners  discriminatorily  to  an- 
other. But  the  basic  right  of  each  government  to  maintain  its  own 
food  safety,  product  safety  standards  is  quite  explicit  under  the 
agreement. 

Ms.  EsHOO.  Can  a  NAFTA  or  GATT  party  challenge  the  state 
laws  as  unfair  trade  practices?  What  I  am  hearing  you  say  is  no? 
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Ambassador  Yerxa.  What  I  am  telling  you  is,  of  course,  you 
know,  international  agreements  are  something  like  a  domestic 
Court's.  There  is  always  a  lot  of  challenges  and  litigations. 

Ms.  EsHOO.  But  is  that  heartening  or  depressing? 

Ambassador  Yerxa.  Well,  it  is  both.  We  are  satisfied  that  we 
would  prevail  even  if  there  were  a  challenge  of  this  nature.  Of 
course,  you  can't  prevent  another  party  from  challenging  some- 
thing, but  we  are  satisfied  that  we  can  maintain  the  same  high 
standards  we  have  today.  I  might  make  the  point  that  having  had 
the  pleasure,  and  sometimes  the  discomfort,  of  representing  the 
U.S.  in  the  GATT  during  the  last  four  years,  there  has  never  been 
a  successful  challenge  to  a  U.S.  product  safety  or  health  standard. 
In  fact,  there  has  never  been  a  challenge  to  any  country's  health  or 
safety  standards  in  the  GATT  that  has  prevailed. 

The  second  point  I  would  make  is  that  even  though  we  have 
these  international  agreements  like  the  GATT  and  the  NAFTA, 
these  are  not  self-executing  agreements  under  U.S.  law;  that  is,  if 
the  Congress  decides  to  adopt  a  certain  means  of  protection,  and  in 
the  extremely  unlikely  event  that  some  panel  went  off  half-cocked 
and  found  it  to  be  a  violation,  the  U.S.  Government  would  not  be 
automatically  obligated  to  change  its  law  or  its  practice.  And  I 
think  this  is  very  important. 

Now,  that  may  ultimately  result  in  a  dispute  under  the  agree- 
ment where  the  other  country  feels  that  it  has  a  right  to  take  some 
reciprocal  action,  but  ultimately  the  Congress  and  the  United 
States  Government  retain  the  right  to  ensure  whatever  laws  and 
standards  we  want  notwithstanding  conflict  with  an  international 
agreement. 

Ms.  EsHOO.  Thank  you.  Do  I  have  time  for  another  question,  Mr. 
Chairman? 

Mr.  Studds.  It  looks  green  to  me. 

Ms.  EsHOO.  OK.  As  we  pursue  or  discuss  the  environmental 
issues  here  in  this  committee,  is  there  a  plan  on  the  part  of  the 
Administration  to  link  in  the  side  agreements  the  whole  issue  of 
standards  of  labor  as  well?  Because  as  we  try  to  lift  ourselves  up 
and  lift  up  others  that  we  do  business  with,  which  is  essential,  we 
need  to  be  lifting  people  up  as  well.  What  is  supposed  to  come  out 
of  these  agreements  are  economic  gains,  yet  if  individuals  are 
really  exploited  and  their  living  standards  are  not  raised,  then  it 
seems  to  me  that  we  will  have  really  failed  miserably.  To  pursue 
trade  just  for  the  purpose  of  trade  is  itself  a  side  issue  if  we  cannot 
cause  the  improvement  of  individuals.  So  will  this  be  pursued  in 
terms  of  side  agreements?  Can  it  be? 

Ambassador  Yerxa.  Yes.  Congresswoman,  the  Administration's 
objective  here  is  to  ensure  that  as  we  enter  into  a  freer  trade  ar- 
rangement with  Mexico  and  that  it  evolve  in  a  way  that  enhances 
and  improves  both  standards  and  application  of  those  standards  in 
both  the  labor  and  the  environment  fields.  And  we  would  antici- 
pate a  labor  agreement — a  side  agreement  on  labor — which  would 
deal  with  the  question  of  adequate  standards  and  how  to  lift  them 
up. 

I  think  we  see  the  NAFTA  as  an  opportunity  to  ensure  that  as 
this  increasing  interdependence,  which  is  ultimately  inevitable,  of 
countries  in  North  America  proceeds,  that  it  proceed  in  a  way 
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which  lifts  up  living  standards,  lifts  up  incomes,  lifts  up  wages,  lifts 
up  environmental  protection  and  respect  for  the  environment  and 
resources  rather  than  diminishing  them  in  the  United  States;  that 
is,  creating  movement  toward  higher  standards  rather  than  do^yn- 
ward  harmonization  in  the  U.S.  It  is  very  important  from  our  point 
of  view  to  have  agreements  which  accomplish  that. 

Now,  what  is  the  best  means  to  achieve  this  goal  and  what  kind 
of  agreements  are  realizable  and  practicable  is  something  we  clear- 
ly have  to  work  with  you  on. 

Ms.  EsHOO.  Thank  you. 

Mr.  Studds.  The  gentleman  from  Maryland. 

Mr.  GiLCHREST.  Thank  you,  Mr.  Chairman.  Mr.  Turner,  just  one 
quick  note.  It  is  good  to  see  you  again.  I  enjoyed  your  testimony, 
and  the  osprey  population  of  the  eastern  shore  is  booming,  not  be- 
cause they  are  fishing  but  they  are  actually  moved  inland  and  they 
are  catching  rodents  on  the  ground.  It  is  an  amazing  phenomena. 
The  osprey  are  not  fishing  on  the  eastern  shore.  Maybe  there 
should  be  a  study  on  that. 

Thinking  about  the  environment,  I  think  it  is  incumbent  upon  us 
to  think  globally,  not  just  what  happens  in  San  Diego  but  also 
what  happens  in  Tijuana.  This  is  sort  of  a  philosophical  question. 
As  far  as  the  NAFTA  agreement  is  concerned,  do  you  feel  that 
even  with  all  of  the  proposed  opposition  from  business  and  even 
from  some  environmental  groups  concerned  about  the  lack  of  at- 
tendance to  pollution  by  the  Mexican  Government,  that  we  should 
proceed  as  aggressively  as  we  can  because  without  an  agreement, 
the  pollution  would  not  improve,  it  might,  in  fact,  continue  to  get 
worse?  So  should  we  continue  to  stumble  or  to  aggressively  pursue 
a  NAFTA  agreement  with  all  of  the  arrangements  loosely  or  tight- 
ly tied  together  so  that  down  the  road  Mexico  will  improve  its  envi- 
ronmental record  because  I  think  as  a  number  of  people  have  said 
here  today,  we  still  have  to  live  in  the  global  community? 

Mr.  Turner.  Congressman,  let  me  say  first  of  all  as  one  that  did 
his  graduate  work  with  bald  eagles  and  ospreys,  I  find  it  quite  re- 
markable your  observations  on  feeding  on  rodents,  and  indeed  we 
need  to  look  into  that. 

It  is  a  very  thoughtful  question.  I  don't  know  if  I  can  give  you  an 
adequate  response.  As  you  were  asking  the  question,  I  recall  some- 
thing I  read  just  this  morning,  and  it  dealt  with  the  African  ele- 
phant and  that  very  tough  conservation  where  a  Zimbabwe  bush- 
man  said,  "When  I  am  hungry,  the  elephant  is  good  to  eat.  When 
my  belly  is  full,  the  elephant  is  a  beautiful  creature  to  cherish," 
and  I  think  that  speaks  a  little  bit  to— as  we  struggle  with  assisting 
Mexico,  and  I  truly  believe  that  NAFTA,  with  increased  coopera- 
tion and  resources  and  helping  them  with  their  economic  well- 
being,  can,  in  fact,  enable  them  to  be  better  stewards  of  their  re- 
sources. 

And  so  many  of  the  resources  we  cherish  and  depend  on,  wheth- 
er it  is  songbirds  along  the  East  Coast,  whether  it  is  birds  that 
depend  on  a  riparian  or  forested  areas,  or  some  of  the  serious  de- 
clines we  are  now  noting  in  the  grasslands  of  the  Midwest,  which 
might  be  the  most  severest  of  all,  these  resources'  long-term  well- 
being  is  going  to  depend  on  how  good  we  do  with  Mexico  with  these 
shared  resources. 
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So  I  feel  that  it  is  an  opportunity  to  focus  on  resources  that  we 
share  that  do  not  know  borders,  whether  it  is  contaminant  prob- 
lems along  the  Rio  Grande  that  is  impacting  resources,  whether  it 
is — one  problem  Mexico  faces  is  they  look  at  the  NEPA-type  proc- 
ess where  they  assess  the  environmental  impact  of  new  industrial 
plants  or  transportation  corridors  for  new  population  growth.  They 
plan  to  decentralize  that  program  into  33  states.  So  just  the  great 
need  they  are  going  to  have  and  our  helping  them  train  people,  de- 
velop the  expertise,  the  science  to  do  environmental  assessment,  I 
think,  is  in  our  best  interests  and  certainly  in  Mexico's  best  inter- 
ests. 

So  I  don't  know  if  that  is  a  very  good  response,  but  we  have  great 
opportunities  to  improve  the  legacy  of  natural  resources  for  this 
hemisphere,  and  a  key  to  that  will  be  working  with  our  neighbors 
in  Mexico. 

Mr.  GiLCHREST.  Thank  you.  Mr.  Ambassador,  given  the  under- 
standing of  a  nation's  sovereignty,  and  we  are  looking  to  create  a 
free  trade  hemisphere  with  Mexico,  and  given  the  understanding 
that — the  business  climate  and  the  overwhelming  environmental 
problems  that  exist,  if  Mexico  did  not  proceed,  let  us  say,  with  a 
side  environmental  agreement  quickly  enough  so  that  we  would 
recognize  that  they  were  not  going  to  pursue  a  clearer  environmen- 
tal policy,  which  to  a  degree  would  continue  to  upset  the  balance  of 
trade  because  of  the  reduced  regulations  that  they  would  have  to 
live  under  and  the  salaries  of  employees  on  different  sides  of  the 
border,  would  Mr.  Clinton  pursue  the  policy  to  its  full  extent  or  to 
the  extent  that  he  would  sign  an  agreement  before  we  got — and  I 
don't  like  to  use  the  word  environmental  concessions — but  until  we 
were  sure  that  Mexico  would  pursue  some  of  these  environmental 
agreements? 

Ambassador  Yerxa.  Congressman,  let  me  thank  you  for  asking 
that  question,  because  I  think  we  ought  to  be  very,  very  precise 
and  clear  to  you  about  what  the  linkage  is  between  these  side 
agreements  and  the  NAFTA  itself.  The  NAFTA  has  been  signed.  It 
was  signed  by  the  previous  President,  and  President  Clinton  has 
said  that  he  will  not  present  the  NAFTA  to  the  Congress  for  imple- 
mentation until  satisfactory  side  agreements  have  been  negotiated 
and  until  we  are  able  to  present  to  you  the  results  of  those  side 
agreements.  So  I  want  to  be  very  clear.  I  am  not  issuing  an  ultima- 
tum to  our  trading  partners  here,  but  we  simply  will  not  present 
this  agreement  for  implementation  until  after  those  supplemental 
agreements  have  been  concluded. 

Mr.  GiLCHREST.  Thank  you. 

Mr.  Studds.  Let  me  ask  the  gentleman,  was  it  under  the  old  or 
the  new  Administration  that  the  osprey  began  acting  oddly? 

Mr.  GiLCHREST.  I  would  like  to  invite  Mr.  Turner  down  to  Kenne- 
dyville,  Maryland,  because  this  is  really — I  have  told  this  to  some 
other  people  about  the  osprey,  and  they  simply  don't  believe  it.  But 
there  is  an  osprey — there  are  two  actually  that  I  pass 

Mr.  Studds.  We  believe  you. 

Mr.  GiLCHREST.  Do  you  believe  us? 

Mr.  Studds.  Yes. 

Mr.  GiLCHREST.  OK.  And  I  would  like  to  invite  the  committee  to 
Kennedyville  to  study  this. 
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Mr.  Studds.  I  am  afraid  of  what  we  might  learn.  Let  me  just, 
first  of  all,  thank  you.  Again,  I  apologize  for  the  delay.  Let  me 
make  one  observation,  if  I  may,  Mr.  Ambassador.  You,  I  am  sure, 
are  aware  of,  and  I  don't  know  if  you  are  able  to  stay  for  the  next 
panel  or  whether  you  have  had  a  chance  to  look  at  their  testimony, 
but  there  is  a  good  deal  of  genuine  and  strong  concern  on  the  part 
of  the  environmental  community  about  what  has  occurred,  what 
might  occur,  what  ought  to  occur.  I  think  that  concern  is  com- 
pounded by  the  fact  that  unlike  the  way  we  do  business  here,  you 
generally  do  it  behind  closed  doors,  given,  I  gather,  the  nature  of 
your  trade.  But  you  have  made  a  transition,  and  we  trust  it  is  a 
significant  transition.  I  think  many  of  us  here  feel  that  there  is, 
hopefully,  a  sea  change  between  the  approach  of  your  preceding 
bosses  and  your  new  bosses,  and  that  some  of  the  concern  and 
alarm  which  will  be  expressed  immediately  upon  your  departure 
will  turn  out  to  be  not  well-founded. 

But  I  would  ask  to  the  extent  that  you  are  able  to  do  so  that  you 
find  a  way  to  listen  to,  communicate  with,  and  to  bring  into  the 
arcane  process  in  which  you  are  involved  the  knowledgeable  and 
caring  people  who  have  given  a  great  many  years  to  assisting  this 
and  other  bodies  in  coming  up  with  what  we  think  are  some  pretty 
sound  laws  which  many  people  perceive  to  be  at  risk  with  some 
basis  in  current  fact,  as  you  know. 

Ambassador  Yerxa.  Could  I  just  briefly  respond,  Mr.  Chairman? 
I  think  it  is  very  important  for  us  to  develop  ways  of  having  a 
greater  transparency  in  the  development  of  trade  policy  and  in 
trade  negotiations.  We  are  endeavoring  to  do  that  and  to  find  ways 
and  particularly  in  this  critical  area  of  the  environment  of  expand- 
ing the  consultative  process  and  the  participation  of  interested 
groups. 

I  should  say  that  that  is  not  always  an  easy  task  because,  obvi- 
ously, you  are  engaged  in  negotiations  with  other  governments, 
and  you  do  have  to  at  times  take  account  of  the  need  not  to  have 
your  entire  negotiating  strategy  laid  out  in  public.  But  I  think  we 
can  do  better. 

Mr.  Studds.  Thank  you.  I  appreciate  that.  I  just  realized  the  gen- 
tlewoman from  Arkansas  has  returned.  I  apologize. 

Ms.  Lambert.  Do  I  still  have— OK.  First,  I  would  like  to  thank 
the  Chairman  for  bringing  the  issue  before  us.  It  is  an  important 
one  for  us  in  Arkansas.  We  are  close  to  the  borders  as  well  as  being 
a  rural  district.  I  do  represent  25  extremely  rural  counties  which 
are  heavily  dependent  on  the  agricultural  econom.y,  and  I  am  very 
interested  to  see  the  modifications  and  to  discuss  and  be  a  part  of— 
to  see  the  agricultural  community  a  part  of  those  negotiations  as 
far  as  those  modifications  are.  And  if  there  is  any  light  that  you 
can  shed  on  some  of  the  effects  we  may  see  or  the  positions  the  Ad- 
ministration may  have  on  that,  certainly  seeing  that  over  the  past 
years  the  agricultural  chemicals  that  have  been  used  in  this  nation 
have  been  curbed  and  certainly  brought  under  different  regula- 
tions, and  I  think  the  American  farmer  has  worked  diligently  to 
comply  with  that. 

It  is  interesting  though  when,  I  believe,  as  freshmen  we  were  in 
a  seminar,  I  asked  the  question  what  would  be  done  about  all  of 
the  crops  that  compete  with  our  American  crops  through  the  use  of 
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those  chemicals  that  are  outlawed  in  our  nation  but  are  used  in 
Mexico  and  in  other  nations — how  could  that  be  dealt  with,  and 
the  response  that  was  given  to  me  from,  I  believe,  your  predecessor 
was  inspection  at  the  borders,  and  that  alarms  me. 

I  don't  know  that  we  have  the  necessary  inspection  currently, 
and  at  the  point  that  trade  would  be  speeded  up,  I  don't  know  that 
additional  inspection  could  actually  do  the  trick,  and  I  would  like 
to  see  where  those  ideas  may  be  coming  as  far  as  from  the  Admin- 
istration currently  on  modifications  as  well  as  the  concerns  of  the 
nonsignatory  countries  that  may  be  accruing  NAFTA  benefits, 
whether  the  rules  or  origin  are  going  to  be  a  part  of  the  negotia- 
tions and  where  we  might  see  that  headed.  Can  you  shed  some 
light  on  those? 

Ambassador  Yerxa.  Well,  let  me  say  that  I  think  I  ought  to  try 
to  get  you  some  detailed  answers  because  I  would  have  to  look  into 
precisely  what  the  response  you  got  from  the  previous  Administra- 
tion was  and  how  that  response 

Ms.  Lambert.  Well,  it  was  before  the  E-COLA,  and  they  just  said 
that  we  had  tremendous  inspectors  at  the  borders  and  elsewhere, 
and  to  me  it  was  a  little  bit  concerning. 

Ambassador  Yerxa.  Of  course,  you  know,  we  do  have — I  mean,  it 
is  true.  I  am  not  trying  to  justify  a  response  you  got  before,  but 
there  is  an  elaborate  system  of  inspection,  both  domestically  and  at 
the  border,  but  maybe  I  ought  to  try  to  give  you  a  fuller  answer 
than  that,  and  if  I  could  provide  you  something  in  writing,  I  will. 

Ms.  Lambert.  Certainly.  I  would  be  glad  to 

Ambassador  Yerxa.  OK.  All  right. 

Ms.  Lambert.  Just  a  note  for  the  farmers.  That  is  all. 

Mr.  Studds.  Let  me  thank  both  of  you  for  your  patience.  We 
have  a  lot  of  work  to  do.  My  plea  for  including  the  knowledgeable 
and  caring  folks  of  the  environmental  community  in  your  discus- 
sions would  extend  to  the  Members  of  Congress  as  well.  I  think  all 
of  us  want  fervently  to  be  able  to  support  as  strongly  as  we  can 
what  it  is  you  bring  back,  and  I  think  all  of  our  efforts  should  be 
devoted  to  that  end.  Thank  you. 

As  we  transition,  if  that  is  a  verb,  to  the  next  panel,  let  me  again 
invite  anyone  who  wishes  to  to  sit  up  here,  there  are  five  extra 
seats.  Anyone  who  needs  to  sit  down  or  write  is  welcome  to  come 
up  as  quickly  as  possible.  We  will  begin  in  two  minutes  so  reorient 
yourselves.  Let  us  try  to  bring  this  thing  back  to  order  if  we  can. 

[Pause.] 

Mr.  Studds.  OK.  The  music  has  stopped.  I  again  apologize  to  this 
panel  for  holding  you.  I  know  everyone  is  very  busy.  We  will  try  to 
expedite  this  as  best  we  can.  1  think  you  were  all  here,  and  you 
learned  the  gruesome  facts  about  those  lights,  and  you  have  been 
asked,  I  am  sure,  to  summarize  or  at  least  to  confine  your  oral 
statements  to  no  more  than  five  minutes.  We  will  ask  you  to  do 
that  if  you  will. 

Those  of  you  with  longer  testimony  can  be  assured  that  it  will  all 
appear  in  full  in  the  record,  and  future  historians  will  never  know 
you  summarized  it.  We  will  proceed  to  hear  this  entire  panel  in  the 
order  in  which  your  names  appear  on  the  list,  and  then  we  will 
have  questions.  We  will  begin  with  Mr.  John  Audley,  a  trade  ana- 
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lyst  for  the  Sierra  Club.  Mr.  Audley.  You  are  going  to  have  to  bring 
that  embarrassingly  close. 

STATEMENT  OF  JOHN  AUDLEY,  TRADE  ANALYST,  SIERRA  CLUB 

Mr.  Audley.  Thank  you,  Mr.  Chairman.  Among  the  policy  objec- 
tives facing  government  today,  two — protecting  the  global  environ- 
ment and  building  sustainable  economies — stand  out  in  terms  of 
their  importance.  Increasingly,  national  governments  look  to  liber- 
alized trade  regimes  as  a  means  of  building  economies,  but  in- 
creased trade  expands  the  scale  of  human  activity  and,  therefore, 
has  uncertain  environmental  effects.  It  is,  therefore,  not  surprising 
that  within  the  arena  of  trade  treaty  negotiations,  a  conflict  be- 
tween the  goals  of  greater  environmental  protections  and  greater 
economic  activity  has  arisen.  Understanding  the  context  in  which 
this  conflict  takes  place  will  be  the  focus  of  my  presentation. 

There  are  two  important  lessons  to  be  learned  from  this  brief  dis- 
cussion. The  first  is  that  the  relationship  between  trade  and  the  en- 
vironment is  extremely  complicated.  It  extends  beyond  trade  and 
environmental  policy  and  touches  the  cultures,  values,  and  dreams 
of  communities  and  nations  around  the  world.  Therefore,  legisla- 
tors should  not  look  toward  a  single  trade  or  environmental  agree- 
ment as  a  solution  to  all  the  world's  economic  or  ecological  prob- 
lems. 

The  second  lesson  is  that  the  debate  between  these  two  issues  is 
shaped  in  terms  of  trade  first  and  the  environment  second.  Envi- 
ronmental goals  must  learn  to  navigate  through  principles  of  eco- 
nomic growth  and  comparative  advantage,  not  the  other  way 
around.  Real  solutions  to  the  problems  between  trade  and  the  envi- 
ronment, however,  lie  in  examining  the  entire  set  of  circumstances 
that  pit  these  two  issues  against  one  another.  At  the  very  least,  en- 
vironmental concerns  must  be  placed  on  par  with  the  demands  of 
ever  growing  economies,  and  we  must  learn  to  discipline  our  con- 
sumption to  alleviate  the  constant  pressures  to  produce  more  and 
more  goods. 

The  debate  between  trade  and  the  environment  is  best  under- 
stood if  you  take  a  minute  to  appreciate  the  very  fundamental  dif- 
ferences in  the  way  both  advocates  view  a  number  of  very  impor- 
tant issues.  Trade  advocates  are  committed  to  economic  growth  as 
a  solution  to  environmental  problems.  On  the  other  hand,  environ- 
mentalists emphasize  the  sustainable  development  and  its  implica- 
tion that  human  beings  must  learn  to  temper  their  levels  of  con- 
sumption by  the  ability  of  the  environment  to  withstand  it. 

Second,  trade  advocates  are  committed  to  markets  as  capable  in- 
stitutions of  establishing  accurate  values  for  natural  resources  and 
environmental  protection.  Environmentalists  challenge  the  basic 
assumption  that  many  of  the  world's  resources  are  capable  of  being 
defined  simply  in  terms  of  price.  And,  finally,  trade  advocates  be- 
lieve that  the  more  efficient  use  of  natural  resources  equates  to  en- 
vironmental protection  while  environmentalists  counter  that  effi- 
ciency means  nothing  in  the  long  run  if  the  total  amount  of  waste 
and  level  of  environmental  destruction  continues  at  a  more  effi- 
cient level. 
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The  differences  I  have  just  outlined  have  translated  into  a  war  of 
philosophies  where  both  parties  claim  improved  quality  of  life  as 
their  goal.  This  war  is  currently  being  fought  out  in  three  arenas: 
the  completion  of  the  Uruguay  Round  of  GATT,  the  North  Ameri- 
can Free  Trade  Agreement,  and  at  the  Organization  for  Economic 
Cooperation  and  Development.  Since  my  colleagues  will  discuss 
NAFTA  and  OECD  more  explicitly,  I  will  focus  the  remainder  of 
my  comments  on  the  overall  structure  of  global  trade  and,  in  par- 
ticular, GATT. 

GATT  reflects  more  than  40  years  of  efforts  by  industrialized  na- 
tions to  reduce  all  trade  barriers  between  countries.  Today,  more 
than  108  countries  have  agreed  to  the  terms  of  GATT  trade  rules. 
GATT  is  an  international  agreement  and  has  only  the  power  that 
each  member  country  is  willing  to  grant.  This  minimal  authority 
granted  GATT  has  become  quite  an  obstacle  to  the  goals  of  trade 
advocates  as  countries  can  and  do  restrict  domestic  markets  for  a 
variety  of  reasons.  One  of  those  reasons  is  in  the  name  of  environ- 
mental protection.  So  one  of  the  objectives  for  trade  advocates  has 
been  to  compel  countries  to  accept  stronger  disciplines  of  self-con- 
straint including  environmental  constraint. 

The  Uruguay  Round  of  GATT,  begun  in  1986,  is  dedicated  to  this 
goal.  The  Uruguay  Round  is  trying  to  end  subsidies,  price  support, 
formal  and  informal  trade  constraints  which  block  market  access. 
In  addition,  it  is  attempting  to  harmonize  standards  between  coun- 
tries to  facilitate  international  commerce.  Unfortunately,  these 
goals  have  tremendous  impact  on  environmental  regulations  which 
were  not  designed  to  withstand  the  economic  rigor  of  GATT's  trade 
principles.  And  if  the  Uruguay  Round  is  passed  as  written,  GATT 
will  have  even  greater  influence  of  the  makeup  of  domestic  laws 
because  it  will  be  able  to  authorize  countervailing  duties  designed 
to  compel  countries  to  comply  with  GATT  decisions. 

No  example  of  this  conflict  between  domestic  environmental  laws 
and  GATT  jumps  to  mind  more  quickly  than  tuna  dolphin.  Under 
the  current  GATT  trade  agreement,  the  United  States  was  able  to 
block  the  implementation  of  the  GATT  panel  decision  which  deter- 
mined that  portions  of  the  Marine  Mammal  Protection  Act  were 
inconsistent  with  GATT  trade  principles.  However,  under  the  cur- 
rent round,  complaining  parties  would  be  able  to  impose  counter- 
vailing duties  on  products  exported  from  the  United  States  into 
their  markets  to  compensate  for  market  loss. 

I  believe  that  the  environmentalists  understand  the  importance 
of  finding  a  balance  between  the  role  trade  can  play  in  eliminating 
poverty  and  the  need  to  protect  the  environment.  As  we  search  for 
this  balance,  we  have  asked  trade  advocates  to  understand  the 
principles  which  drive  environmental  action  and  accept  some  of  the 
lessons  regarding  environmental  protection.  Unfortunately,  in  the 
view  of  the  Sierra  Club,  neither  the  Uruguay  Round  nor  the  OECD 
did  discussions  on  trade  and  environment,  nor  the  NAFTA  as  writ- 
ten reflects  any  balance  between  trade  rules  and  environmental 
goals.  Thank  you. 

[The  prepared  statement  of  Mr.  Audley  may  be  found  at  the  end 
of  the  hearing.] 
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Mr.  Studds.  Thank  you  very  much,  sir.  Next,  Mr.  Robert  Hous- 
man  of  the  Center  for  International  Environmental  Law.  Mr.  Hous- 
man. 

STATEMENT  OF  ROBERT  HOUSMAN,  ATTORNEY,  CENTER  FOR 
INTERNATIONAL  ENVIRONMENTAL  LAW 

Mr.  HousMAN.  Thank  you,  Mr.  Chairman  and  members  of  the 
committee  for  this  opportunity  to  appear  before  you  today.  Mr. 
Audley  has  laid  out  an  excellent  discussion  of  the  interlinkages  be- 
tween trade  and  environment.  I  am  going  to  talk  about  trade  and 
environment  policymaking.  I  also  feel  compelled  to  deviate  from 
my  prepared  remarks  to  address  some  of  Ambassador  Yerxa's  com- 
ments today,  and  I  will  supplement  my  written  testimony  to  reflect 
that. 

The  interagency  process  attempting  to  develop  U.S.  trade  and  en- 
vironment policies  has  expended  over  4,600  hours  over  the  last  two 
years  and  not  one  single  trade  and  environment  policy  has  result- 
ed. If  this  was  occurring  in  the  private  sector,  I  would  hazard  to 
say  that  all  the  individuals  involved  would  be  looking  for  other 
jobs.  The  threat  here  is  substantial.  While  I  don't  care  to  dwell  on 
the  past,  as  Sant  said,  "Those  who  don't  remember  the  past  are 
condemned  to  repeat  it." 

While  the  U.S.  continues  to  flounder  in  trade  and  environment 
policymaking,  other  countries  are  racing  ahead  of  us,  such  as  at 
the  OECD  in  crafting  principles,  that  advance  their  interests  but 
run  counter  to  those  of  the  United  States.  For  example,  there  is  a 
push  to  craft  a  OECD  principle  that  minimizes  the  use  of  unilater- 
al trade  measures.  This  would  not  only  run  counter  to  the  Marine 
Mammal  Protection  Act,  which  the  Chairman  discussed  earlier,  but 
it  would  also  run  counter  to  vital  trade  legislation  such  as  Section 
301.  These  OECD  processes  and  GATT  processes  pose  substantial 
risks  to  U.S.  environmental  laws  and  U.S.  domestic  economic  com- 
petitiveness. There  is  a  serious  need  here  for  change. 

The  interagency  process  must  be  jump-started,  but  ill-conceived, 
hastily  drafted  policies  are  not  the  answer.  What  we  need  here  is 
an  open  trade  environment  process,  bringing  in  affected  communi- 
ties and  agencies  as  well  as  Congress,  with  an  eye  toward  achieving 
common  ground  and  mutually  acceptable  policies.  A  Federal  advi- 
sory committee  approach  here  would  be  appropriate — similar  to 
the  one  adopted  by  EPA  in  the  neg-reg  or  negotiated  rulemaking 
approaches  to  implementing  the  Clean  Air  Act  amendments.  We 
also  need  a  better  balance  between  trade  and  environmental  agen- 
cies in  the  interagency  process,  and  I  would  commend  to  your  at- 
tention our  written  testimony  which  describes  changes  necessary  in 
the  agencies'  structure  to  follow  up  on  that. 

I  also  believe  that  there  needs  to  be  a  new  role  for  Congress.  The 
debate  over  fast-track  reauthorization  will  be  a  contentious  one.  Ul- 
timately, the  fate  of  fast-track  may  lie  in  this  Congress's  ability  to 
work  with  the  Clinton  Administration  and  the  environmental  com- 
munity to  craft  a  modified  fast-track  approach  that  provides  ade- 
quate environmental  benchmarks  as  part  of  negotiating  goals  along 
with  procedures  for  congressional  and  public  participation  in  the 
negotiating  process. 
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This  brings  me  to  the  role  of  the  public.  The  public  has  also  been 
shunted  from  trade  policymaking  and  needs  to  be  brought  back  to 
the  fold.  There  is  a  mechanism  for  doing  this.  It  is  the  private 
sector  advisory  system  set  up  by  Congress  in  1974.  We  vitally  need 
an  EPAC,  an  Environmental  Policy  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy.  This  is  a  step  USTR  could  take  im- 
mediately to  begin  the  process  of  integrating  trade  and  the  envi- 
ronment. 

I  now  wish  to  discuss  briefly  some  of  the  proposals  raised  by  the 
Administration  over  the  last  two  days.  I  commend  the  Administra- 
tion for  these  proposals.  I  believe  they  are  a  good  starting  point, 
but  as  President  Clinton  has  said,  "The  Devil  is  in  the  details." 
Problems  remain  with  the  administration  of  justice  in  Mexico.  Cor- 
ruption remains  rife  in  the  judicial  system  and  needs  to  be  ad- 
dressed before  we  place  all  our  emphasis  on  judicial  remedies 
within  domestic  courts. 

Similarly,  if  we  are  going  to  rely  upon  domestic  courts,  standing 
doctrines  will  need  to  be  revisited.  As  you  all  know,  the  Supreme 
Court  recently  curtailed  international  standing  during  the  last 
term.  If  we  are  going  to  operate  under  these  new  standing  norms, 
there  will  be  inadequate  remedies  for  environmental  harm.  There 
are  also  serious  limits  to  the  use  of  litigation.  It  is  costly,  and  it 
tends  to  leave  the  little  guy  out  of  the  bargain,  unless  they  can  find 
a  lawyer  willing  to  do  pro  bono  work  which  they  may  not  always  be 
capable  of.  Standing  is  also  made  more  difficult  if  environmental 
plaintiffs  have  to  come  from  Mexico  to  the  United  States. 

I  also  am  concerned  about  the  lack  of  independent  monitoring 
within  the  North  American  Commission.  A  commission  that  must 
rely  upon  domestic  agencies  to  conduct  monitoring  efforts  over 
their  own  programs  is  problematic. 

Finally,  I  would  add  in  this  regard  that  there  is  a  need  for  trade 
sanctions.  The  IPR  sections  of  the  NAFTA  provide  that  if  a  party 
doesn't  implement  the  IPR  provisions,  trade  sanctions  can  be  used 
through  the  Chapter  20  dispute  resolution  mechanism  against 
them.  I  would  hope  that  if  the  Administration  is  following  the  IPR 
sections  as  a  model  for  a  supplemental  environmental  agreement 
that  similar  provisions  would  be  made  for  the  environment. 

Finally,  as  Ambassador  Michael  Smith,  former  U.S.  Ambassador 
to  the  GATT,  has  said,  trade  and  environment  policymaking  is  like 
a  runaway  train.  There  are,  however,  different  approaches  to  deal- 
ing with  this  train.  We  can  either:  (a)  lie  down  in  front  of  the  train 
and  get  run  over,  jeopardizing  both  our  economic  and  environmen- 
tal interests  in  the  process,  or  (b)  get  in  the  cab  and  steer.  The  good 
news  is  the  United  States  hasn't  reached  the  point  at  which  we  are 
being  rolled  over — not  just  yet.  The  bad  news  is  that  we  are  chas- 
ing the  caboose. 

Trade  and  environment  policymaking  processes  in  the  United 
States  are  in  need  of  a  substantial  overhaul.  Absent  significant 
changes  to  the  U.S.  trade  and  environment  policymaking  process, 
the  interaction  of  trade  and  environment  issues  threatens  to  under- 
mine both  U.S.  economic  and  environmental  interests.  Given  the 
pace  with  which  these  issues  are  moving  forward  and  the  relative 
inexperience  of  policymakers  in  this  new  field,  such  an  overhaul 
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should  be  neither  unexpected  nor  resisted.  Hopefully  our  written 
testimony  provides  a  framework  for  such  an  overhaul.  Thank  you. 

[The  prepared  statement  of  Mr.  Housman  may  be  found  at  the 
end  of  the  hearing.] 

Mr.  Studds.  Thank  you  very  much,  Mr.  Housman.  Next,  Mr. 
Ralph  Nader,  Public  Citizen.  Mr.  Nader,  welcome. 

STATEMENT  OF  RALPH  NADER,  PUBLIC  CITIZEN;  ACCOMPANIED 
BY  LORI  WALLACH,  DIRECTOR,  PUBLIC  CITIZEN'S  TRADE  PRO- 
GRAM 

STATEMENT  OF  RALPH  NADER 

Mr.  Nader.  Thank  you,  Mr.  Chairman,  and  thank  you  very  much 
for  holding  these  hearings.  I  thought  your  opening  statement  was 
right  to  the  point  and  avoided  some  of  the  technical  jargon  such  as 
we  heard  earlier  where  the  word  "transparency"  is  now  used  to 
substitute  for  "openness".  With  me  is  Lori  Wallach  who  is  Director 
of  Public  Citizen's  trade  program,  and  I  want  to  ask  her  to  respond 
to  the  Ambassador's  point  on  pre-emption.  I  will  allocate  60  sec- 
onds and  10  nanoseconds  for  her  response. 

Ms.  Wallach.  Ralph  asked  me  to  address  three  points.  One  is 
the  issue  of  the  relationship  of  the  trade  agreements  to  states.  It  is 
the  case  that  if  a  state  law  or  regulation  is  higher  than  the  inter- 
national standards  laid  out  in  the  GATT  or  the  NAFTA,  then  that 
state  law,  in  fact,  as  Congresswoman  Eshoo  questioned,  can  be 
challenged.  Worse,  under  a  case  just  last  year  in  the  GATT  which 
finally  established  the  ranking  of  state  and  local  law  in  relation- 
ship to  international  executive  agreements  which  was  what  the 
GATT  and  the  NAFTA  are.  They  are  not  treaties.  In  that  case, 
USTR,  including  Ambassador  Yerxa,  admitted  as  a  matter  of  our 
constitutional  law  and  this  international  law,  U.S.  state  and  local 
laws  are  inferior  to  GATT  and  to  any  international  executive 
agreement.  That  panel  then  ruled  that  the  Federal  Government  in 
the  case  of  state  law  would  get  held  to  be  against  the  GATT  would 
have  to  take  all  constitutionally  available  measures  to  get  rid  of 
that  state  law.  The  Federal  Government  is  responsible. 

State  laws  that  have  already  been  listed  as  likely  targets  are 
Proposition  65,  the  BGH  ban  in  a  couple  of  states,  and  raw  log 
export  bans  in  Oregon  and  Washington  States.  That  is  either  in  the 
press  or  in  official  documents.  Those  have  already  been  targeted. 

Point  number  2  is  this  whole  issue  of  the  level  of  protection  and 
the  means  a  country  can  take.  The  actual  language  in  NAFTA  and 
GATT  is  not  that  any  country  can  have  any  level  of  protection 
picked  out  of  the  air.  You  can  have  a  level  of  protection  "in  accord- 
ance" with  the  other  terms  of  the  agreement— key  little  clause— 
because  the  "in  accordance"  requires  you,  for  instance,  in  the  case 
of  setting  your  level  of  protection  to  take  into  consideration  inter- 
national risk  assessment  procedures,  have  a  certain  role  for  sci- 
ence, and  a  variety  of  other  requirements  that,  in  fact,  would  limit 
the  level  of  protection  you  can  choose. 

The  second  piece  of  that  is  the  issue  of  what  means  you  can  then 
use  to  get  to  that  level  of  protection.  If  fact,  it  is  not  again  open 
season  as  was  suggested.  Rather,  you  are  required  to  have  the  least 
restrictive  to  trade  mechanism  to  achieve  your  level  of  protection. 
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You  can't  use  a  process  standard  to  get  at  achieving  that  level  of 
protection. 

And,  finally,  the  last  point  was  the  U.S.-Canada  agreement.  I 
would  refer  people  to  a  lawyer  at  the  Canadian  Environmental 
Law  Association,  Stephen  Schreibman.  He  has  written  a  lot  on 
this.  The  basic  bottom  line  was  Canadian  environmental  protec- 
tions were  higher.  They  were  dragged  down  in  pesticides  and  in  a 
variety  of  other  places,  and  there  has  been  a  gruesome  record  back 
and  forth  of  challenges  and  threatened  challenges  of  each  other's 
environmental  laws.  Thank  you. 

Mr.  Nader.  I  want  to  show  the  committee — this  is  the  North 
American  Trade  Agreement.  It  sells  for  $80  by  the  GPO,  thereby 
presumably  to  set  it  up  for  best-seller  status  among  the  American 
people.  It  took  months  for  the  Bush  Administration  to  send  this 
material  over  to  GPO — from  August  until  December.  This  is  a  re- 
flection of  the  secrecy  that  has  suffused  the  entire  process. 

Mr.  Studds.  You  mean  nontransparent  opaqueness,  do  you? 

Mr.  Nader.  Yes.  Fewer  people  understand  this  trade  agreement 
than  understand  Einstein's  theory  of  relativity,  and  you  can  imag- 
ine how  large  the  GATT  agreement  will  be.  We  are  rushing  under 
the  fast-track  procedure  into  a  pell-mell,  serious,  long-term  and 
hard-to-reverse  abridgement  of  our  national  sovereignty,  our  Feder- 
al system,  our  open  procedures  in  terms  of  freedom  of  information, 
access  by  individuals,  judicial  review,  ceding  more  of  these  proce- 
dures to  an  autocratic  structure  which  makes  up  these  trade  agree- 
ments. 

It  is  very  important  to  concentrate  on  the  emerging  trade  agree- 
ment autocracy  that  will  prevail  over  our  democracy.  The  trend  of 
our  20th  Century  history  in  this  country  is  to  subordinate  mercan- 
tile values  to  health,  safety,  and  other  nonmercantile  values.  That 
is  the  nature  of  the  consumer,  environmental,  and  worker  safety 
laws.  The  trend  is  also  to  open  up  the  procedures  and  give  people 
an  opportunity  to  know,  to  hear,  to  talk,  to  participate,  and  to 
appeal. 

Unfortunately,  this  trend  is  reversed  by  these  trade  agreements 
which  have  as  their  premise  the  unlikely  assumption  that  a  modest 
police  state  and  a  modest  democracy  can  engage  in  a  fundamental, 
economic  integration  based  on  nominally  similar  laws  but  grossly 
dissimilar  likelihood  of  enforcement.  I  refer  to  Mexico  and  the 
United  States  in  that  regard.  Already,  citizens  at  the  local  area, 
whether  they  are  in  Massachusetts  or  California  or  elsewhere,  are 
being  told  that  they  can't  press  these  initiatives  to  expand  health, 
safety,  and  other  standards  in  our  society  because  it  will  violate 
pending  international  trade  agreements.  This  is  happening  in 
Canada  with  the  drug  compulsory  licensing  law  which  was  just  re- 
pealed by  the  Parliament  on  the  grounds  that  it  would  violate  the 
pending  NAFTA  agreement. 

To  have  a  60-  to  90-day  period  of  approval  with  only  20  hours  of 
debate  in  the  House  of  Representatives  is  to  surrender  the  proper 
prerogatives  of  members  of  Congress  to  participate  with  the  con- 
stituents back  home  in  a  process  of  deliberation  that  allows  for  re- 
vision, otherwise  called  amendments,  on  the  floor.  Thank  you. 

[The  prepared  statement  of  Mr.  Nader  and  Ms.  Wallach  may  be 
found  at  the  end  of  the  hearing.] 
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Mr.  Studds.  Thank  you.  As  I  recall,  the  first  Reagan  budget, 
Gramm-Lotta,  was  approximately  that  thickness,  and  we  did  it  in 
one  hour  so  we  have  the  capacity  to  do  these  things.  I  appreciate 
that.  Next  is  Ms.  Barbara  Dudley,  Executive  Director  of  Green- 
peace. Ms.  Dudley. 

STATEMENT  OF  BARBARA  DUDLEY,  EXECUTIVE  DIRECTOR, 

GREENPEACE 

Ms.  Dudley.  Thank  you.  And,  again.  Chairman  Studds,  thank 
you  very  much  for  having  these  hearings.  I  think  it  is  a  great  step 
forward.  You  have  fairly  lengthy  testimony  from  Greenpeace  in 
written  form  and  also  two  detailed  studies  on  trade  and  environ- 
ment, one  which  specifically  focuses  on  the  energy  aspects  of  the 
North  American  Free  Trade  Agreement  which  we  think  are  a 
fairly  central  problem,  and  I  would  like  to  enter  those  into  the 
record  as  well  as  my  testimony. 

But,  of  course,  I  don't  want  to  stick  to  my  written  testimony. 
What  I  would  like  to  do  actually  is  to  back  up  for  just  a  minute 
and  try  to  describe  what  I  think  is  going  on  here  which  is  a  clash 
between  what  started  in  Bretton  Woods  about  50  years  ago  and 
what  started  perhaps  with  Rachel  Carson  about  30  years  ago. 
Those  two  trends,  one  toward  globalization  of  the  economies  of  all 
of  our  countries  and  corporations,  and  the  other  toward  an  increas- 
ing understanding  that  the  massive  corporate  trade  agenda  for  the 
world  was  destroying  the  planet  and  the  public's  health,  and  that 
there  was  a  necessity  to  regulate  that  trade — those  two  agendas 
have  completely  clashed  and  are  clashing  right  now  here  in  your 
hearing  room,  and  you  need  to  take  notice  of  that. 

This  is  not  something  that  can  be  fixed  easily.  It  needs  to  be  ex- 
amined very,  very  carefully.  There  are  two  paradigms  of  develop- 
ment essentially  available  to  us.  One  of  them  is  the  one  you  might 
recall  we  used  to  call  Reaganomics.  That  is  the  one  that  is  em- 
bodied in  the  NAFTA  and  in  the  Uruguay  Round  of  GATT.  It  is  a 
deregulation  agenda.  It  is  designed  to  essentially  get  rid  of  pesky 
labor  and  environmental  regulations  that  interfere  with  trade. 
That  is  how  they  saw  it.  You  might  remember  that  is  what  hap- 
pened to  us.  For  the  last  12  years,  we  were  deregulated. 

The  initiation  of  the  Uruguay  Round  in  1986  was  designed  to 
take  that  very  deregulation  globally.  They,  in  fact,  wanted  to  en- 
shrine an  environmental  regime  into  the  GATT.  It  was  an  environ- 
mental regime  that  said  we  will  have  untrammeled  access  to  the 
planet's  resources  and  to  the  planet  as  a  dump  for  our  waste.  We 
will  essentially  continue  what  we  have  been  doing  in  the  United 
States  which  is  to  make  the  public  pay  for  private  profits.  Private 
enterprise  has  had  full  access  to  natural  resources  without  having 
to  pay,  as  we  know,  full  costs  for  them,  and  the  public  has  paid  in 
public  health  costs  which  we  know  are  soaring,  and  the  public  has 
paid  also  in  terms  of  cleaning  up  after  the  elephants  in  the  parade. 

Now,  the  question  is  whether  or  not  you  can  take  this  NAFTA 
and  fix  it  with  these  supplemental  agreements.  I  think  that  is  the 
question  that  you  are  going  to  be  asked  over  time.  We  don't  say  it 
is  impossible.  We  say  it  is  going  to  be  very  difficult  because  en- 
shrined in  the  NAFTA  are  several  fundamental  things  which  just 
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can't  be  tinkered  with.  One  of  them  is  giving  the  United  States  un- 
trammeled  access  to  fossil  fuels  and  to  other  nonrenewable  sources 
of  energy.  It  is  going  to  feed  our  appetite  for  fossil  fuels.  It  is  going 
to  get  in  the  way  of  Clinton's  interest  in  moving  toward  renewable 
energy  resources.  It  is  going  to  be  the  total  contrary  of  the  BTU 
tax  that  he  introduced  in  his  economic  plan. 

There  are  other  parts  of  his  economic  plan  which  are  going  to  be 
utterly  defeated  by  Bush's  NAFTA,  and  we  have  to  understand  it  is 
Bush's  NAFTA — it  is  someone  else's  program.  And  it  is  now  being 
stacked  up  against  the  Clinton  plan,  and  it  is  going  to  fail  if  it  is 
looked  at  carefully.  If  we  let  it  slide  by  as  an  economic  and  envi- 
ronmental plan,  it  is  not  going  to  work.  What  is  wrong  with  the 
NAFTA  is  not  that  the  Rio  Grande  is  dirty.  What  is  wrong  with 
the  NAFTA  is  not  what  is  happening  along  the  border.  It  is  much 
more  profound  than  that. 

It  is,  for  example,  going  to  throw  millions  perhaps  of  peasants  in 
Mexico  off  the  land  as  we  introduce  agribusiness  and  take  away  ag- 
ricultural subsidies.  Where  are  they  going?  Where  do  we  think 
they  are  going  to  end  up?  Can  Mexico  City  or  Los  Angeles  handle 
another  million  people?  Have  we  thought  about  that?  Is  that  not 
an  environmental  problem? 

What  is  the  accession  clause  all  about?  We  are  going  to  negotiate 
three  side  agreements  here.  With  whom?  With  Canada  and  with 
Mexico?  What  about  all  these  other  countries  that  are  poised  and 
ready  to  sign  up?  Chile  is  coming  in  the  next  day.  The  rest  of  South 
America  is  coming  in  shortly  thereafter.  Are  they  going  to  be  par- 
ties to  the  three  side  agreements,  or  aren't  they? 

There  are  a  lot  of  questions  that  haven't  been  answered  that  are 
profound  kinds  of  questions.  What  is  the  legal  weight  of  the  supple- 
mental agreements  that  we  are  talking  about? 

One  of  the  things  I  want  to  end  with  is  to  say  that  we  do  believe 
there  is  a  possible  paradigm  which  would  include  trade  and  envi- 
ronment in  an  agreement  that  would  really  be  about  sustainable 
development.  We  do  not  believe  this  is  it.  We  do  not  believe  you 
can  have  a  free  trade  agreement  with  a  country  as  poor  as  Mexico 
with  no  transfer  of  technology  or  funds,  with  no  development  fund 
for  them,  and  then  berate  them  and  put  up  trade  barriers  because 
they  do  not  have  the  financial  capability  of  enforcing  any  environ- 
mental regulations.  This  is  a  debt-driven  agreement  for  them. 
Their  income  from  it  is  going  to  go  to  pay  off  their  debt  to  northern 
banks,  and  that  is  what  it  is  about  from  Mexico's  point  of  view. 
Thank  you. 

[The  prepared  statement  of  Ms.  Dudley  and  two  environmental 
studies  may  be  found  at  the  end  of  the  hearing.] 

Mr.  Studds.  Thank  you  very  much.  Next,  Mr.  William  Snape 
from  the  Defenders  of  Wildlife.  Mr.  Snape. 

STATEMENT  OF  WILLIAM  SNAPE,  ASSOCIATE  COUNSEL, 
DEFENDERS  OF  WILDLIFE 

Mr.  Snape.  Thank  you,  Mr.  Chairman.  I  too  will  deviate  from  my 
written  remarks  and  concentrate  only  on  a  couple  points.  Although 
industrial  pollution  along  the  border  and  in  cities  like  Mexico  City 
has    received    the    bulk    of    attention    among    environmentalists. 
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NAFTA's  effects  upon  wildlife  and  its  habitat  must  be  identified 
and  addressed  to  effectively  conserve  this  continent's  biological  di- 
versity. NAFTA  also  must  not  affect  the  parties'  obligations  under 
existing  treaties  and  agreements  like  the  biodiversity  treaty  to 
which  Mexico  and  Canada  are  signatories. 

At  present,  the  Fish  and  Wildlife  Service  simply  does  not  possess 
the  personnel  or  funding  to  deal  effectively  with  Mexican  conserva- 
tion concerns  affecting  the  U.S.  In  the  United  States,  NAFTA  will 
increase  human  traffic  along  the  border  and  place  additional  pres- 
sure on  natural  resources  of  southwestern  Texas,  southwestern 
New  Mexico,  southern  Arizona,  and  southern  California.  Surface 
and  subsurface  water  sources  will  be  stressed  further.  Development 
could  easily  fragment  wildlife  habitats  threatening  the  various  eco- 
systems' biological  diversity. 

Also  of  concern  are  the  many  bridges  that  will  be  erected  be- 
tween the  U.S.  and  Mexico.  Along  the  Rio  Grande  from  the  Gulf  of 
Mexico  to  Del  Rio,  Texas,  alone,  more  than  20  bridges  have  already 
been  proposed.  Equally  troublesome  is  the  proposed  drug  interdic- 
tion road  along  the  entire  stretch  of  the  U.S.-Mexico  border.  These 
actions  by  Federal  agencies  like  USTR,  Department  of  Transporta- 
tion, or  any  other  Federal  agency  should  be  carried  out  in  compli- 
ance with  U.S.  conservation  and  environmental  laws  such  as  Sec- 
tion 7  of  the  Endangered  Species  Act. 

In  the  interior  of  Mexico,  NAFTA  could  induce  and  perpetuate 
harmful  land  use  practices  as  Barbara  Dudley  just  mentioned,  as 
well  as  risk  the  long-term  economic  viability  of  its  natural  re- 
sources. And  here  I  should  note  that  although  standards  and  envi- 
ronmental standards  between  the  United  States  and  Mexico  for  air, 
water,  and  waste  might  be  similar — in  terms  of  conservation  stand- 
ards, I  think  the  jury  is  still  out.  There  are  major  questions  about 
Mexican  conservation  standards.  I  myself  attempted  over  the 
course  of  the  last  month  to  do  research  on  these  standards,  and 
they  are  very  difficult  to  locate,  and  I  think  we  need  to  identify 
ourselves  what  those  conservation  standards  are. 

The  NAFTA  parties  must  forcefully  address  the  enforcement  of 
existing  environmental  laws  in  Mexico,  the  United  States,  and 
Canada.  And  here  I  think  Mr.  Housman  has  adequately  addressed 
some  of  the  concerns  of  the  environmental  community.  I  am  not  so 
sure  that  the  IPR  proposal  which  we  heard  from  Ambassador 
Yerxa  will  answer  all  our  questions  about  enforcement.  Nonethe- 
less, it  is  a  good  first  step.  Any  effective  enforcement  mechanism 
that  we  eventually  put  into  place  must  implement  the  polluter 
pays  principle  into  NAFTA,  and  this  polluter  pays  principle  should 
be  implemented  in  all  trade  agreements. 

One  major  obstacle  precluding  adequate  environmental  enforce- 
ment in  Mexico  is  money,  and  this  brings  up  the  point  that  the 
North  American  Free  Trade  Agreement  is  not  a  free  ride.  It  will 
cost  a  lot  of  money,  and  we  all  ought  to  be  aware  of  that.  Another 
related  obstacle  is  the  lack  of  available  technological  expertise  in 
Mexico  which  often  leads  to  either  insufficient  technical  regula- 
tions to  implement  laws  or  environmental  noncompliance  by  specif- 
ic industries. 

In  this  regard.  Defenders  has  been  working  with  the  Environ- 
mental Business  Council,  which  testified  before  this  subcommittee 
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two  weeks  ago,  to  link  enforcement  mechanisms  either  under 
NACE,  or  under  the  IPR  provisions,  with  technological  exports 
from  the  United  States.  The  United  States  possesses  many  compa- 
nies that  have  this  technological  expertise.  It  is  just  a  matter  of 
getting  their  foot  in  the  door  in  Mexico,  and  I  think  in  this  regard, 
this  would  be  a  perfect  carrot-and-stick,  to  have  enforcement  and 
technological  assistance  for  Mexican  industries  not  in  compliance 
with  applicable  standards. 

There  has  been  a  lot  of  talk  about  the  North  American  Commis- 
sion on  the  Environment,  and  I  think  these  discussions  are  all 
good,  and  we  all  look  forward  to  an  effective  NACE.  But  NACE  is 
not  a  total  panacea  for  NAFTA.  A  letter,  which  was  signed  by  25 
environmental  conservation  and  consumer  groups  sent  to  Ambassa- 
dor Kantor  late  last  week,  I  think  adequately  describes  many  of 
those  problems.  One  problem  in  particular,  which  is  of  particular 
note  to  this  subcommittee,  and  which  the  subcommittee  has  a  lot  of 
history  on,  is  the  problem  of  production  and  process  standards. 
Trade  law  must  recognize  that  how  a  product  is  produced  is  just  as 
important  as  the  quality  of  the  product  itself.  Only  by  recognizing 
process  based  trade  restrictions  will  governments  retain  their  abili- 
ty to  keep  high  domestic  standards  without  placing  domestic  pro- 
ducers at  a  competitive  disadvantage. 

The  failure  of  an  agreement  between  the  United  States  and 
Mexico  as  a  result  of  the  International  Dolphin  Conservation  Act 
only  serves  to  underscore  the  necessity  for  a  specific  text  in  the 
NAFTA  package  setting  forth  the  right  of  NAFTA  parties  to  set 
standards  and  distinguish  between  products  on  the  basis  on  produc- 
tion methods.  It  also  underscores  the  need  to  demand  that  Mexico 
immediately  enter  into  the  moratorium  agreement  as  a  condition 
to  NAFTA. 

Another  point  on  negotiation — I  was  a  bit  disappointed  with  the 
wish  list  that  Ambassador  Yerxa  gave  this  subcommittee.  I  think 
that  it  was  a  good  start,  but  I  think  that  our  wish  list  ought  to  be  a 
little  stronger,  and  I  think  that  we  might  run  the  risk  of  sending  a 
wrong  message  to  Mexico  if  we  come  with  a  package  next  week 
that  is  not  as  strong  as  it  could  be.  As  we  all  know  with  negotia- 
tions, you  often  start  at  a  certain  point  and  have  to  retreat,  and  I 
think  we  ought  to  start  with  a  very  strong  environmental  position. 

In  conclusion,  the  large  number  of  gray  areas  in  the  present 
NAFTA  text  fuels  a  lot  of  anxieties,  and  as  Disraeli  already  has 
more  eloquently  stated,  "Free  trade  should  be  a  means  to  an  end 
and  not  an  end  itself."  We  all  have  much  work  to  perform  if  a  suc- 
cessful environmental  protocol  is  to  be  established.  In  order  to  real- 
ize the  impressive  potential  potential  of  NAFTA,  however,  "tradi- 
tional" rules  of  international  trade  must  be  reformed  to  integrate 
fully  environmental,  conservation  and  other  safety  concerns. 
Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Snape  may  be  found  at  the  end 
of  the  hearing.] 

Mr.  Studds.  Thank  you,  sir.  Our  final  member  of  this  panel  is 
Dr.  Khosrow  Fatemi  from  the  Graduate  School  of  International 
Trade  and  Business  Administration  at  Laredo  State  University.  Dr. 
Fatemi,  welcome. 
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STATEMENT  OF  KHOSROW  FATEMI,  DEAN,  GRADUATE  SCHOOL 
OF  INTERNATIONAL  TRADE  AND  BUSINESS  ADMINISTRATION, 
LAREDO  STATE  UNIVERSITY,  LAREDO,  TEXAS 

Mr.  Fatemi.  Thank  you  very  much,  Mr.  Chairman.  It  is  a  pleas- 
ure for  me  to  be  here  today,  and  I  thank  you  for  the  privilege.  Also, 
not  adamantly  opposed  to  NAFTA,  I  feel  like  a  distinct  minority  of 
one  on  this  panel. 

For  the  residents  of  the  region  bordering  Mexico,  the  North 
American  Free  Trade  Agreement  is  an  issue  of  great  importance 
and  concern.  On  the  one  hand,  there  are  environmental  concerns. 
For  the  people  who  live  in  this  region,  the  environmental  impact  of 
NAFTA  is  a  real  and  tangible  issue,  one  which  affects  the  lives  of 
the  border  residents  on  a  daily  basis.  After  all,  it  is  they  who 
breath  the  air  and  drink  the  water  which  may  be,  and  indeed  the 
latter  is,  highly  polluted. 

On  the  other  hand,  there  is  a  promise  of  increased  economic  ac- 
tivity and  greater  economic  development.  For  a  region  with  a  level 
of  economic  development  more  in  line  with  that  of  the  developing 
countries  than  the  world's  most  prosperous  nation,  this  is  a  great 
motivation. 

For  the  residents  of  the  region  bordering  Mexico,  the  environ- 
mental impact  of  the  NAFTA  is  one  that  will  significantly  affect 
every  aspect  of  their  lives.  In  transportation,  for  example,  the  Port 
of  Laredo  currently  handles  approximately  30,000  south-bound 
loaded  trailer-trucks  every  month.  This  does  not  include  thousands 
of  empty  trailer-trucks,  nor  does  it  include  close  to  9,000  smaller 
trucks  and  over  half  a  million  other  private  vehicles.  If  the  recent 
trends  continue,  all  of  these  numbers  will  double  every  five  to 
seven  years.  The  implementation  of  the  NAFTA  will  most  likely 
accelerate  this  growth  and  probably  substantially.  The  border 
region  is  hardly  prepared  to  cope  with  the  environmental  impact  of 
this  traffic  now  and  will  be  less  prepared  to  do  so  once  the  expected 
increase  in  the  flow  of  traffic  materializes. 

The  residents  of  the  border  region  also  have  a  second,  maybe 
more  significant,  concern;  that  is,  the  economic  status  of  the 
region.  The  cities  and  the  counties  on  the  border  with  Mexico  are 
among  the  poorest  in  the  country.  For  example,  per  capita  income 
in  Laredo  is  less  than  $9,000  which  is  less  than  one  half  of  the  na- 
tional average  for  the  United  States.  Furthermore,  and  more  spe- 
cifically, border  towns  lack  a  manufacturing  base,  they  are  defi- 
cient in  economic  infrastructure,  and  generally  lack  economic  di- 
versity needed  for  sustainable  economic  growth  and  development. 

For  example,  despite  enormous  improvement  in  recent  years,  in 
the  case  of  Laredo,  one-third  of  the  private  sector  employment  is  in 
retailing  which  is  highly  susceptible  to  exogenous  variables,  and 
the  city's  manufacturing  labor  force  is  one-fifth  of  the  national  av- 
erage. 

Given  the  reality  of  the  situation,  border  residents  of  the  region 
bordering  Mexico,  striking  a  reasonable  balance  between  economic 
considerations  and  environmental  concerns,  is  a  necessity,  not  a 
luxury.  For  the  region,  the  NAFTA  may  bring  about  such  a  bal- 
ance. It  may  also  help  the  region  get  out  of  its  economic  quagmire. 
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In  this  context,  the  NAFTA  could  serve  as  a  blueprint  for  a  promis- 
ing future  for  that  region. 

The  implementation  of  the  North  American  Free  Trade  Agree- 
ment will  increase  economic  activity  in  the  region  bordering 
Mexico.  In  particular,  it  will  expand  international  trade  across  the 
border.  Considering  the  significance  of  this  sector  in  the  region's 
economy,  this  could  mean  more  economic  activity  and  more  jobs  in 
the  region.  For  a  region  with  unemployment  rates  which  have 
rarely  been  in  single  digits  and  are  often  twice,  sometimes  three 
times  the  national  average,  this  depicts  a  very  promising  future. 
On  the  other  hand,  this  expanded  trade  will  also  translate  into  in- 
cregised  cross-border  transportation;  that  is  more  trucks  and  trains 
going  through  the  border  cities  and  towns. 

A  great  deal  of  planning  will  be  required  to  prepare  for  this  in- 
creased transportation  and  to  avoid  more  traffic  jams,  more  air  pol- 
lution, more  noise  pollution,  and  more  water  pollution.  Additional- 
ly, in  building  more  roads  and  bridges  to  accommodate  this  growth, 
it  will  be  very  important  to  be  cognizant  of  their  impact  on  the  en- 
vironment of  the  region.  The  first  step  in  solving  any  problem  is,  of 
course,  recognizing  the  problem.  In  the  case  of  the  environmental 
hazards  of  the  U.S.-Mexico  border  region,  this  point  has  not  yet 
been  reached.  The  magnitude  of  the  quandary,  even  in  the  simple 
case  of  the  transportation  of  hazardous  materials  through  the 
region,  is  at  best  partially  known. 

Only  in  recent  months  have  serious  attempts  been  made  to  keep 
track  of  the  transportation  of  hazardous  and  chemical  materials 
through  the  border.  The  progress  made  in  this  area  in  recent 
months  notwithstanding,  the  available  information  is  simply  inad- 
equate. Regardless  of  what  else  is  decided  about  the  environmental 
impact  of  the  NAFTA,  it  is  strongly  recommended  that  steps  be 
taken  to  gain  an  understanding  of  the  problem  and  at  least  meas- 
ure its  magnitude.  Until  this  is  done,  any  action  taken  to  resolve 
the  problem  can  hardly  be  effective. 

Finally,  for  the  residents  of  the  region  bordering  Mexico,  it  is  ex- 
tremely important  that  a  reasonable  balance  is  maintained  be- 
tween tangible  and  basic  economic  needs  of  the  region  and  the  en- 
vironmental concerns  of  its  residents.  In  this  context,  environmen- 
tal concerns  must  be  given  new  consideration.  This,  however,  does 
not  include  holding  NAFTA's  ratification  hostage  to  idealistic  envi- 
ronmental goals  of  external  constituencies.  Doing  so  is  a  detriment 
to  bringing  economic  development  to  the  region  bordering  Mexico, 
and  this  is  a  luxury  that  the  region  with  a  per  capita  income  of  one 
half  of  the  national  average  cannot  afford.  Thank  you  very  much, 
Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Fatemi  may  be  found  at  the  end 
of  the  hearing.] 

Mr.  Studds.  Thank  you  very  much,  sir.  Let  us  reverse  the  usual 
order  here  and  go  first  to  our  colleagues.  The  gentleman  from  Cali- 
fornia. 

Mr.  Hamburg.  I  want  to  thank  the  panel.  This  was  very  informa- 
tive. I  think  it  is  very  helpful  to  get  all  of  your  statements  into  the 
record,  and  I  think  we  are  embarking  on  an  extremely  important 
part  in  our  national  and  international  trade  history.  And  so  I  ap- 
preciate your  coming  here,   and   I   appreciate  your  comments.   I 
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would  like  to  ask  Ms.  Dudley  to  just  expand  a  little  bit  on  her  dis- 
cussion about  the  two  paradigms.  And  you  talked  about  NAFTA 
being  part  of  a  certain  paradigm  of  development  that  you  charac- 
terized— I  am  not  sure  you  used  the  word  Reaganomics,  but  you 
talked  about  the  deregulatory  framework,  and  I  certainly  agree 
with  you.  As  we  say  around  here  in  the  Congress,  I  would  like  to 
associate  myself  with  those  remarks.  I  believe  that  NAFTA  is  clas- 
sic Reaganomics,  classic  trickledown,  and  I  don't  believe  it  will 
work  any  better  than  the  economics  of  the  80's  did. 

You  mentioned,  however,  that  there  is  another  paradigm,  that 
there  is  another  way  that  we  can  achieve  some  of  the  things  that 
Dr.  Fatemi  spoke  to,  and  I  think  all  of  us  in  this  room  would  like 
to  see  conditions  improved  along  the  border  region,  conditions  im- 
proved in  Mexico  and  Latin  America,  and  here  in  our  own  country. 
I  mean,  we  were  in  a  hearing  yesterday  in  which  some  of  the  envi- 
ronmental disasters  of  our  own  country  were  discussed,  and  here 
we  are  talking  as  if,  you  know,  we  are  the  Big  Brother  that  knows 
so  much  about  how  to  take  care  of  our  own  environment  that  we 
are  not  going  to  go  down  and  tell  the  Mexicans  how  to  do  it.  That 
seems  a  little  specious  to  me.  But  if  you  would,  Ms.  Dudley — if  you 
could  just  discuss  a  little  bit  what  this  other  paradigm  is. 

Ms.  Dudley.  I  actually  really  appreciate  the  comment  you  just 
made  about  us  having  so  much  to  teach  Mexico  because  I  think 
that  has  been  an  underlying  theme  that  I  am  very  uncomfortable 
with  as  well.  When  I  speak  of  another  paradigm,  there  has  been  a 
lot  of  conversation  since,  in  fact,  the  Uruguay  Round  was  first  no- 
ticed by  environmentalists,  and  then  since  NAFTA  began,  among 
environmentalists  and  others — many  other  allies  about  what  a  de- 
velopment plan  might  look  like  that  would  be  positive,  that  would 
be  positive  for  the  environment  and  for  the  economy. 

And  I  think  to  some  extent  even  our  President  has  begun  to 
speak  in  those  terms.  I  was  surprised  when  he  gave  his  economic 
address  to  Congress,  that  he  said  something  which  I  had  never 
heard  said  in  that  audience  before  which  was  that  even  though 
there  were  signs  of  economic  recovery,  you  had  to  look  at  whether 
or  not  it  spoke  to  employment  and  not  just  profit  taking,  and  I 
think  that  that — I  am  sure  that  I  am  paraphrasing — but  I  think 
that  that  is  the  essential  piece.  Whose  economy  are  we  talking 
about?  Are  we  talking  about  a  quality  of  life,  quality  of  jobs,  and 
quality  of  environment  and  public  health,  or  aren't  we?  And  the 
whole  public/ private  divide  is  a  very  important  aspect  of  that  to  be 
looking  at. 

Environmentalists  talk  about  the  internalities  and  externalities 
and  internalizing  environmental  costs.  I  think  the  NAFTA  as  it  is 
currently  written  virtually  forbids  internalizing  environmental 
costs,  and  yet  we  all  know  that  that  is  exactly  the  direction  we 
have  to  go  in  if  we  are  going  to  start  creating  a  healthy  economy  as 
well  as  a  healthy  environment. 

Public  health  costs  are  never  taken  into  account.  This  is  the 
number  2  thing  for  the  Clinton  Administration  to  be  worried  about 
is  health  care  costs.  Well,  where  is  this  health  care  crisis  coming 
from?  Toxics  are  not  just  polluting  the  rivers,  they  are  killing 
people   as   well   as   other   endangered   species.   They   are   making 
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people  very  sick.  We  are  having  to  pay  for  that.  That  is  something 
we  have  to  take  into  account. 

So  what  do  you  do?  Is  there  a  positive  answer?  Of  course  there  is. 
There  is  an  answer  about  sustainable  harvesting  of  all  of  our  natu- 
ral resources,  whether  it  is  fish  or  trees  or  whatever  it  is.  You  all 
know  far  better  than  I  do  the  details  about  how  that  can  be  done. 

We  just  did  a  study  at  Greenpeace,  which  I  would  be  happy  to 
submit  to  you,  on  energy  for  employment  which  points  to  the  in- 
creased level  of  employment  with  renewable  energy  resources  than 
the  level  of  employment  you  have  with  the  nonrenewable  energy 
sources.  Everybody  knows  there  is  a  difference  between  capital-in- 
tensive and  labor-intensive  industries.  Labor-intensive  industries,  if 
you  will  look  at  farming,  if  you  look  at  agriculture,  are  family 
farms,  are  peasant  farming.  They  are  not  agribusiness.  Agribusi- 
ness is  mechanized,  and  it  is  chemicalized.  And  that  is  the  kind  of 
farming  that  this  NAFTA  is  going  to  bring  us;  that  is,  decreased 
public  health  and  decreased  employment,  and  definitely  decreased 
quality  of  life. 

Everybody  knows  that  and  yet  we  are  allowing  this  economic  jug- 
gernaut to  push  aside  all  of  our  efforts  to  design  a  different  para- 
digm. Development  money  has  to  be  provided  for  infrastructure 
before  you  get  into  the  massive  development.  You  all  must  be  sick 
and  tired  of  coming  up  with  money  to  clean  up  after  the  profits 
have  been  taken.  The  S  &  L  disaster  is  only  one  of  many  examples 
of  that  sort  of  thing.  This  will  be  another  one. 

The  border  cleanup — put  a  dollar  price  on  that.  It  will  be  billions 
of  dollars  already  from  the  maquiladoras.  This  is  going  to  move  the 
maquiladoras  throughout  Mexico  and  throughout  the  southern 
United  States  also,  by  the  way. 

So  in  any  case,  there  are  ways  in  which  we  can  look  at  it — a  very 
different  kind  of  development  model,  and  we  have  been  working 
very  hard  at  that  in  coalition  with  a  lot  of  other  organizations. 
Mexico — at  least  some  people  in  Mexico  are  also  looking  very  hard 
at  that. 

Mr.  Hamburg.  Thank  you.  I  think  you  used  up  most  of  my 
time 

Ms.  Dudley.  I  am  sorry. 

Mr.  Hamburg  [continuing],  but  it  was  well  worth  it.  And  I  would 
just  like  to  follow — Mr.  Chairman,  could  I  just 

Mr.  Studds.  Go  ahead. 

Mr.  Hamburg.  Mr.  Nader,  I  believe  you  were  making  the  case  or 
the  gentlewoman  to  your  right  was  making  the  case  about  state 
laws  not  prevailing  under  NAFTA  and  under  GATT  agreements. 
Could  you  just  state  that  one  more  time  so  I  make  sure  I  had  it 
right? 

Mr.  Nader.  The  architecture  of  these  trade  agreements  reflects 
the  strategy  of  multinational  corporations  to  develop  trade  agree- 
ments that  impose  an  autocratic  structure  over  our  laws.  Federal, 
state,  and  local.  In  other  words,  there  is  a  supremacy  that  attaches 
to  these  trade  agreements,  and  although  some  of  the  lawyers  have 
tried  to  adroitly  use  clever  words  to  attenuate  the  conclusion  that  I 
have  just  drawn,  the  GATT  autocracy  is  much  more  stringent  than 
even  the  NAFTA.  So  if  Mexico,  for  example,  or  Chile  or  Argentina, 
or  the  United  States  don't  want  to  proceed  under  NAFTA  to  over- 
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ride  a  higher  standard   in  X  country,   they  can   proceed   under 
GATT,  which  is  more  draconian. 

These  trade  agreements  are  Federal  law.  As  Federal  law,  they 
are  going  to  override  or  inhibit  politically,  if  not  strictly  repeal — 
they  are  going  to  override  other  Federal  laws,  other  state  laws,  and 
the  local  ordinances  that  come  under  state  laws.  Now,  as  a  trade 
agreement — it  is  very  hard  to  change  a  trade  agreement.  You  can 
pass  any  statute  here  and  revise  it  and  repeal  it  and  reduce  its  ap- 
propriations, et  cetera,  but  the  Federal  law  known  as  a  trade 
agreement  requires  all  the  signatory  countries  to  change  with  your 
desire  to  change  so  it  is  a  much  more  inflexible  Federal  imposition 
under  an  international  regime  of  dispute  settlement,  et  cetera,  that 
sounds  almost  like  kangaroo  courts. 

The  inspiration  of  these  trade  agreements  is,  as  Barbara  Dudley, 
pointed  out — they  are  pull-down  agreements  where  higher  stand- 
ards are  dragged  down  to  lower  standards  because  lower  standards 
mean  lower  costs  for  multinational  corporations.  They  are  not  pull- 
up  agreements,  and  what  we  want  to  see  and  what  the  detailed  rec- 
ommendations in  our  testimony  page  after  page,  which  is  too  de- 
tailed to  be  summarized  in  this  frenzied  Today  Show  atmosphere  of 
time  curtailment — they  are  very  specific  recommendations  which  I 
hope  the  media  will  read — substantive  and  procedural  to  develop 
trade  agreements  that  are  pull-up  so  that  we  can  help  the  human 
rights  movement  in  South  America  and  in  Mexico,  so  we  can  help 
the  labor  people  in  Mexico  who  are  trying  to  get  democratic  labor 
rights  of  organization,  so  we  can  help  the  citizen  groups  who  are 
trying  in  Mexico  to  get  enforcement  of  these  nominally  well-writ- 
ten laws  rather  than  end  up  beaten,  harassed,  tortured,  or  disap- 
peared. And  we  have  to  take  all  these  considerations  very,  very  se- 
riously into  account. 

Yesterday's  Washington  Post  editorial  broke  new  ground  for  un- 
surpassed ignorance  when  it  simply  said  to  Congress,  "Get  this 
through.  Don't  let  people  pick  it  apart  or  amend  it.  Just  get  it 
through."  Well,  the  Post  would  never  say  that  about  a  1,500  page 
tax  bill.  It  would  never  say  that  about  a  1,500  page  pension  bill,  but 
they  want  to  say  it  about  an  umpteen  hundred  page  trade  bill  that 
is  much  more  difficult  for  Congress  to  reverse  and  much  less  un- 
derstandable by  the  American  people.  And  all  I  ask  you  in  Con- 
gress to  do  is  simply  take  the  way  you  have  been  legislating — when 
you  set  up  marketing  orders  or  economic  stabilization  laws,  or 
UDAG  or  whatever,  you  do  not  put  in  those  laws  restrictions  on 
environment,  workers'  safety  and  consumer  rights.  What  do  you 
do?  You  set  up  different  laws.  You  pass  auto  safety  laws.  You  pass 
product  safety  laws.  You  pass  environmental  laws,  OSHA  laws,  so 
that  they  are  relatively  on  a  level  playing  field  and  so  that  you  can 
make  clear  whether  the  ideals  and  values  of  health  and  safety 
override  an  agricultural  subsidy  or  marketing  order,  et  cetera. 

In  the  trade  agreement,  the  trade  agreement  includes  and  subor- 
dinates the  health,  safety,  workers'  standards,  consumer  and  envi- 
ronmental areas,  totally  foreign  to  the  way  Congress  has  been  leg- 
islating for  the  last  few  decades. 

Mr.  Hamburg.  Thank  you,  Mr.  Nader. 

Mr.  Studds.  Normally,  we  would  pause  for  a  commercial  at  this 
time,  but  I  think  we  won't. 
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Mr.  Nader.  Well,  I  hope  members  of  Congress  will  have  town 
meetings  in  their  district  on  this  subject  in  the  next  few  months. 
Public  education  is  absolutely  essential  for  a  proper  deliberation  of 
this  decision. 

Mr.  Studds.  I  think  you  are  right,  but  I  don't  know  what  is  more 
likely,  a  member  of  Congress  or  the  public  reading  that  thing,  but 
we  will  do  our  best.  I  realize  that  doesn't  give  you  much  confidence. 
The  gentlewoman  from  Arkansas. 

Ms.  Lambert.  Just  a  couple  of  comments,  and  I  was  certainly 
glad  to  hear  Ms.  Dudley  speak  of  the  family  farmer.  They  are 
almost  extinct  these  days,  and  you  are  exactly  right,  that  we  as 
family  farmers  have  worked  hard  to  work  within  the  parameters  of 
environmental  guidelines  in  our  nation  that  have  come  a  long  way. 
We  take  tests.  We  do  all  that  we  can  to  know  that  our  application 
is  under  those  guidelines.  There  is  no  way  that  we  can  compete 
with  the  corporate  or  the  industry  farm  either  in  this  country  or  in 
Mexico  or  elsewhere,  and  it  is  going  to  be  very  critical,  as  I  under- 
stand, that  the  agreement  will  phase  out  or  eliminate  certain  com- 
modity subsidies  which  will,  in  essence,  eliminate  the  family  farm- 
ers. And  I  think  that  that  is  very  detrimental. 

As  we  talk  about  and  discuss  equalizing  the  environmental 
standards  between  the  U.S.  and  Mexico,  your  point  was  certainly 
well-taken  as  well,  that  they  do  not  have  the  financial  resources. 
And  at  that  point,  I  guess  I  come  in  with  Mr.  Nader  is  are  we  going 
to  go  down  to  their  standards  after  we  have  made  such  strides  be- 
cause they  can't  afford  to  come  up  to  our  standards?  And  it  is 
going  to  be  very  important  that  we  do  look  at  it,  and  our  districts 
are  asking  a  lot  of  questions,  and  they  are  very  interested,  and 
they  do  need  to  be  educated.  And  that  is  kind  of  why  we  are  here 
today.  So  thank  you  very  much  for  your  insight. 

Ms.  Dudley.  Thank  you. 

Mr.  Studds.  Let  me  say  that,  again,  it  is  cold  comfort,  but  this 
morning  is  tranquility  incarnate  compared  to  our  normal  proce- 
dures. We  haven't  been  interrupted  once.  We  have  two  and  a  quar- 
ter hours  on  the  same  subject,  and  I  can't  remember  the  last  time  I 
had  that  on  any  subject.  We  are  running,  out  of  deference  to  testi- 
mony that  was  extremely  important,  sufficiently  late  as  to  com- 
pletely discombobulate  the  rest  of  our  day  in  looking  at  the  sched- 
ule here. 

I  want  to  say  that  I  was  worried  a  little  bit  before  I  came  in. 
Now,  I  am  much  more  worried.  I  would  be  absolutely  panicked  if 
the  preceding  Administration  were  still  in  office.  My  worry  is  tem- 
pered by  my  conviction  that  the  new  kids  on  the  block  do  not 
intend  to  do  some  of  the  things  that  you  fear  might  be  done,  and 
because  of  the  frenetic  nature  of  our  schedule,  I  don't  have  time  to 
prolong  this  as  long  as  I  would  like. 

Let  me  just  make  a  couple  of  observations.  I  think  that  the  input 
of  you  people  especially  on  this  panel  is  vital  perhaps  not  so  much 
to  us  now  as  to  the  key  people  in  the  Administration  who  are  going 
to  be  responsible  for  the  next  step  here.  The  next  step  is  essentially 
an  executive  one,  not  a  legislative  one.  And  I  certainly  would  offer 
the  good  offices  of  this  committee,  if  they  are  needed,  although  I 
have  a  feeling  that  each  of  you  has  your  way  of  expressing  your- 
selves. But  if  any  help  is  needed  in  putting  this  information  in  this 
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form  from  you  yourselves  into  the  appropriate  hands  of  the  Admin- 
istration, we  would  like  to  be  of  help  in  that. 

I  guess  if  I  could  ask  just  one  question.  It  is  a  little  superficial, 
and  I  realize  that,  and  you  all  are  prepared  to  go  on  at  length,  and 
in  a  perfect  world,  we  would  be  here  at  length.  If  the  President  and 
the  Vice  President  were  here  now  and  each  of  you  had  60  to  90  sec- 
onds on  this  subject  with  them,  what  would  you  say  if  you  had 
their  undivided  attention  for  a  minute  or  two? 

Ms.  Dudley.  I  will  start.  I  would  simply  ask  them  to  take  a  very 
hard  look  at  the  NAFTA  and  stack  it  up  against  the  economic  plan 
and  their  pronouncements  on  both  the  environment  and  public 
health  and  just  pick  it  apart,  look  at  the  analyses  that  people  have 
done,  and  decide  whether  or  not  it  doesn't  undo  exactly  what  they 
are  trying  to  accomplish  with  the  economic  plan  and  the  public 
health  plan. 

Mr.  Nader.  I  would  advise  them  to  go  around  the  country  the 
way  they  are  on  the  economic  plan  and  open  up  public  deliberation 
on  these  international  trade  agreements,  establish  a  more  demo- 
cratic and  open  process,  put  these  volumes  out  in  much  cheaper 
fashion,  both  summary  and  full,  all  over  the  United  States  so  citi- 
zens, citizen  groups,  labor,  and  others  can  partake  in  this. 

And,  second,  I  would  ask  them  to  establish  in  the  trade  agree- 
ment, not  in  possibly  subordinate  protocols,  in  the  trade  agreement 
itself  the  mechanisms  that  will  preserve  our  sovereignty,  our  own 
determination  of  asbestos  standards  or  toxics  or  auto  safety  stand- 
ards or  food  standards  and  eliminate  the  reckless  use  of  nontariff 
trade  barriers  that  provide  so  many  pages  of  words  in  these  agree- 
ments. That  is  the  key  thing.  Once  we  preserve  our  own  ability  to 
set  our  standards,  then  the  trade  agreement  becomes  a  pull-up 
agreement,  pulling  up  the  standards  around  the  world  and  not  a 
pull-down  agreement. 

Mr.  Snape.  I  would  say  very  simply — do  we  have  the  capacity  to 
enforce  existing  standards,  and  are  the  mechanisms  that  we  are 
going  to  create  truly  going  to  achieve  enforcement  ends,  or  are 
they  going  to  be  somewhat  cosmetic  mechanisms  that  maybe 
dabble  at  the  problem  but  don't  get  to  the  heart  of  very  serious  en- 
forcement questions  which  still  exist  among  all  three  countries? 

Mr.  Studds.  Anyone  else?  You  don't  get  this  opportunity  often.  I 
would  take  it  if  I  were  you. 

Mr.  AuDLEY.  The  one  message  I  would  like  to  send  is  given  the 
speed  of  interagency  discussions  toward  the  deadline  of  the  16th 
and  17th  of  negotiations  on  supplemental  agreement,  I  would  urge 
the  President  to  slow  down  and  make  sure  that  his  appointments 
are  in  place,  that  the  key  agency  is  involved  in  that  discussion  so 
that  his  agenda  for  trade,  which  we  believe  to  be  a  more  responsi- 
ble agenda,  is  made  a  part  of  a  negotiating  agenda  for  the  NAFTA 
negotiators. 

Mr.  HousMAN.  My  response  would  be  that  I  would  implore  the 
President  to  consider  that  trade  agreements  last  over  the  long- 
term.  As  the  Chair  noted,  things  may  be  different  now,  but  there  is 
no  guarantee  that  that  difference  will  continue  10,  20,  or  50  years 
in  the  future.  Protections  cannot  be  implicit  or  politically  deter- 
mined but  must  be  explicit  and  legally  binding. 

Mr.  Studds.  Thank  you.  Last  shot  anyone?  Yes,  sir. 
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Mr.  Fatemi.  I  would  make  two  suggestions  to  them.  One,  as  Mr. 
Nader  pointed  out,  I  think  that  more  dialog  is  needed  in  the  inter- 
national trade  area  arena.  Very  little  has  been  done  in  that  sense. 
Secondly,  I  would  recommend  that  NAFTA  be  looked  at  in  its  en- 
tirety. If  it  is  good  for  the  U.S.  as  a  unit,  it  should  be  approved.  If 
not,  it  should  be  thrown  away.  I  don't  think  it  should  be  sort  of 
detracted  from  by  two  side  agreements  and  parallel  agreements. 
That  doesn't  do  it  any  good.  Thank  you. 

Mr.  Studds.  I  want  to  thank  each  of  you.  You  bring  a  very  spe- 
cial perspective  of  expertise  of  your  own.  You  have  sounded  a  very 
effective  alarm — I  guess  I  should  say  an  alarming  alarm,  and  we 
will  do  our  very  best  to  respond  appropriately.  We  thank  you,  and 
the  subcommittee  is  adjourned. 

[Whereupon,  at  12:33  p.m.,  the  subcommittee  was  adjourned,  and 
the  following  was  submitted  for  the  record:] 
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BACKGROUND  MEMORAWDDM 

TO;     MEMBERS,  SUBCXHfMITTEE  ON  ENVIRONMENT  AND  NATURAL  RESOURCES 

FROM:   SUBCOMMITTEE  STAFF 

DATE:   MARCH  3,  1993 

RE:     THE  IMPACTS  OF  TRADE  AGREEMENTS  ON  U.S.  ENVIRONMENTAL 
PROTECTION  AND  NATURAL  RESOURCE  CONSERVATION  EFFORTS 


On  Wednesday,  March  10,  1993,  at  10:00  a.m.  in  1334  Longworth  House 
Office  Building,  the  Subcommittee  on  Environment  and  Natural  Resources 
will  conduct  a  hearing  on  the  impacts  of  trade  agreements  on  U.S. 
environmental  protection  and  natural  resource  conservation  efforts. 

The  witnesses  will  be  Ambassador  Rufus  Yerxa,  Deputy  U.S.  Trade 
Representative;  Mr.  John  Turner,  Director,  U.S.  Fish  and  Wildlife 
Service;  Mr.  John  Audley,  Trade  Analyst,  Sierra  Club;  Mr.  Ralph  Nader, 
Public  Citizen;  Mr.  Robert  Housman,  Attorney,  Center  for  International 
Environmental  Law;  Ms.  Barbara  Dudley,  Executive  Director,  Greenpeace; 
Mr.  William  Snape,   Associate  Counsel,  Defenders  of  Wildlife;  and  Dr. 
Khosrow  Fatemi,  Dean,  Laredo  State  University. 

Background 

The  U.S.  is  currently  involved  in  two  rounds  of  trade  negotiations. 
One  updates  the  General  Agreement  on  Tariffs  and  Trade  (GATT) ;  the 
other  is  the  North  American  Free  Trade  Agreement  (NAFTA) .   Recent  GATT 
challenges  to  the  U.S.  Marine  Mammal  Protection  Act  (MMPA)  have 
generated  serious  concerns  among  environmental  and  consumer  protection 
groups  regarding  the  potential  impacts  of  trade  agreements,  including 
the  NAFTA,  on  U.S.  efforts  to  protect  the  environment  and  conserve 
exhaustible  natural  resources. 
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The  crux  of  the  issue  before  the  Subconanittee  is  the  growing  conflict 
between  (1)  domestic  programs  for  conserving  natural  resources,  which 
are  enhanced  through  trade  sanctions,  and  (2)  increasing  global 
efforts  to  promote  free  trade.   While  the  objective  of  trade 
agreements  is  the  elimination  of  barriers  to  trade,  conservation  and 
consumer  action  groups  believe  that  the  leverage  of  potential  import 
sanctions  assists  the  U.S.  in  encouraging  protection  of  natural 
resources  domestically  and  internationally.   Historically,  trade 
agreements  have  not  recognized  the  relationship  between  trade  and 
environmental  protection.   The  challenge  is  to  define  those 
relationships,  and  to  determine  how  best  to  mesh  free  trade  with  other 
domestic  policy  programs. 

A  number  of  laws  or  international  agreements  under  the  Committee's 
jurisdiction  contain  trade  provisions  — 

o  The  Marine  Mammal  Protection  Act  (MMPA)  requires  the  embargo  of 
"commercial  fish  or  products  from  fish  which  have  been  caught  with 
commercial  fishing  technology  which  results  in  the  incidental  kill  or 
incidental  serious  injury  of  ocean  mammals  in  excess  of  United  States 
standards".  (16  U.S. C.  1371). 

o  The  Maqnuson  Fishery  Conservation  and  Management  Act  requires 
the  prohibition  of  imports  of  all  fish  and  fish  products  from  a  nation 
which  does  not  allow  U.S.  fishing  vessels  "equitable  access  to 
fisheries  over  which  that  nation  asserts  exclusive  fishery  management 
authority"  if  that  nation  has  failed  to  commence  negotiations,  or  to 
negotiate  in  good  faith,  with  the  U.S.  on  an  international  fishery 
agreement.  (16  U.S.C.  1825). 

o  The  Pelly  Amendment  to  the  Fishermen's  Protective  Act  of  1967 
allows  the  embargo  of  any  products  from  a  country  whose  nationals  are 
"conducting  fishing  operations  in  a  manner  or  under  circumstances 
which  diminish  the  effectiveness  of  an  international  fishery 
conservation  program"  or  wildlife  products  from  a  country  whose 
nationals  are  "engaging  in  trade  or  taking  which  diminishes  the 
effectiveness  of  any  international  program  for  endangered  or 
threatened  species".  (22  U.S.C.  1978  et.seq.) . 

o  Public  Law  102-162  prohibits  the  importation  of  shrimp  or 
shrimp  products  harvested  with  commercial  fishing  technology  which 
adversely  affects  the  conservation  of  endangered  sea  turtles.  (16 
U.S.C.  1537) . 

o  The  High  Seas  Driftnet  Fisheries  Enforcement  Act,  enacted  in 
November  of  1992,  requires  a  ban  on  the  importation  of  fish,  fish 
products,  and  sport  fishing  equipment  from  those  nations  "whose 
nationals  or  vessels  conduct  large-scale  driftnet  fishing  beyond  the 
exclusive  economic  zone  of  any  nation"  after  January  of  1993.  (16 
U.S.C.  1822). 

o  The  Convention  on  International  Trade  in  Endangered  Species  of 
Fauna  and  Flora  (CITES)  prohibits  trade  in  species  identified  by  the 
Convention  as  endangered,  and  limits  trade  in  threatened  species. 
CITES  implementing  legislation  is  contained  in  the  Endangered  Species 
Act.  (16  U.S.C.  1537) . 
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o  The  African  Elephant  Conservation  Act  requires  a  moratorium  on 
the  importation  of  ivory  from  ivory-producing  countries  that  are  not 
parties  to  CITES,  and  from  those  that  do  not  have  effective  elephant 
conservation  programs.  (16  U.S.C.  4221). 

o  The  Wild  Bird  Conservation  Act  prohibits  the  importation  of  any 
exotic  bird  considered  threatened  under  CITES  unless  the  exporting 
nation  has  an  adequate  wild  bird  conservation  program.   The  Act  also 
allows  an  embargo  on  the  importation  of  bird  species  that  the  U.S. 
considers  to  be  threatened  but  are  not  listed  under  CITES.  (16  U.S.C. 
4904-4905) . 

Effects  of  the  GATT  Tuna/Dolphin  Case 

The  U.S.  is  a  member  of  the  General  Agreement  on  Tariffs  and  Trade 
(GATT) ,  an  international  agreement  whose  purpose  is  to  foster  global 
free  trade  among  its  108  member  nations  (parties) .   The  GATT  was 
created  in  1947,  when  few  nations  had  significant  environmental  laws 
and  there  were  few  international  environmental  agreements.   Today, 
international  trade  has  increased  dramatically,  and  environmental 
protection  has  become  a  global  issue.   While  the  GATT  has  facilitated 
global  free  trade,  historically  it  has  not  considered  trade's  impacts 
on  the  global  environment. 

The  GATT's  Secretariat,  based  in  Geneva,  hears  challenges  from  the 
parties  on  claims  regarding  unfair  trade  practices.   It  was  such  a 
challenge,  brought  by  Mexico  against  U.S.  marine  mammal  protection 
laws  in  1991,  that  raised  concerns  among  environmentalists,  consumer 
protection  groups,  and  the  Congress  regarding  the  GATT's  ability  to 
interfere  with  domestic  laws.   This  challenge  to  the  tuna/dolphin 
provisions  of  the  Marine  Mammal  Protection  Act  proved  to  be  the  first 
major  trade  battle  in  the  larger  conflict  between  free  trade 
requirements  and  natural  resource  conservation. 

In  1984,  growing  concern  over  the  number  of  dolphins  killed  during 
tuna  purse  seine  operations  in  the  eastern  tropical  Pacific  Ocean 
resulted  in  amendments  to  the  MMPA  requiring  that  each  nation 
exporting  tuna  to  the  U.S.  document  that  it  had  adopted  a  dolphin 
conservation  program  equivalent  to  that  of  the  U.S.,  and  that  the 
average  rate  of  mortality  of  its  purse  seine  fleet  was  comparable  to 
that  of  the  U.S.  fleet.   If  these  requirements  were  not  met,  an 
embargo  on  the  import  of  yellowfin  tuna  and  tuna  products  from  that 
nation  would  be  invoked.   In  1988,  the  MMPA  was  further  amended  by 
providing  more  specific  comparability  standards  and  by  requiring  the 
government  of  any  "intermediary"  nation  from  which  yellowfin  tuna 
would  be  exported  to  the  U.S.  to  provide  reasonable  proof  that  it  has 
acted  to  prohibit  the  importation  of  yellowfin  tuna  from  embargoed 
nations.   Lack  of  such  proof  results  in  an  embargo  of  tuna  from  the 
intermediary  nation  as  well  (secondary  embargo) . 

In  1990,  Mexico's  yellowfin  tuna  was  embargoed  under  the  comparability 
provisions.   In  accordance  with  GATT  procedures,  Mexico  challenged  the 
U.S.  embargo,  claiming  it  to  be  an  unfair  trade  practice.   In 
September  1991,  a  GATT  dispute  panel  issued  a  preliminary  report 
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supporting  Mexico's  challenge.   [Since  that  tine,  the  panel  report  has 
been  awaiting  action  by  the  full  GATT  member  council.   Action  has  been 
delayed  since  current  GATT  procedures  require  that  all  108  parties 
must  agree  to  bring  a  panel  report  before  the  full  council,  and  Mexico 
and  the  U.S.  have  been  attempting  to  resolve  the  issue  through 
bilateral  negotiations.]   In  addition,  the  European  Community  brought 
a  similar  GATT  challenge  against  the  U.S.  in  1992,  protesting  the 
secondary  embargo  provisions. 

The  following  two  reasons  given  by  the  GATT  panel  in  support  of 
Mexico's  challenge  raised  serious  concerns  about  the  GATT's  possible 
impacts  on  other  U.S.  laws. 

1)  Trade  sanctions  cannot  be  imposed  upon  a  product  based  on  its 
method  of  production  i.e.,  killing  dolphins  during  tuna 
fishing  operations.   (Implications  for  other  laws:  prohibiting 
shrimp  imports  under  P. L. 102-162 ;  prohibiting  fish  imports 
under  the  Driftnet  Act.) 

2)  Trade  sanctions  cannot  be  imposed  to  conserve  exhaustible 
natural  resources  outside  of  a  party' s  territorial 
jurisdiction;  i.e.  in  the  "global  commons"  or  within  another 
party's  territory.   (Implications  for  other  laws:  prohibiting 
fish  imports  under  the  Magnuson  Act;  prohibiting  ivory  imports 
under  the  Elephant  Act;  prohibiting  bird  imports  under  the 
Wild  Bird  Act. ) 

GATT  Concerns 

Both  the  substance  of  the  GATT  agreement  and  GATT  procedures  have 
raised  concerns. 

Procedures 

The  GATT  dispute  resolution  process  takes  place  in  Geneva.   The 
dispute  resolution  panel  is  chosen  by  the  GATT  Secretariat,  and  makes 
its  decision  based  on  briefs  filed  by  the  disputing  parties.   After 
the  publication  of  the  panel's  decision,  the  disputing  parties  have 
several  options  for  resolution.   Two  of  the  most  likely  resolution 
processes  follow. 

(1)  The  disputing  parties  negotiate  a  bilateral  resolution. 
This  is  the  most  common  form  of  GATT  dispute  resolution,  and 
may  occur  even  before  a  panel  report  is  published.   The 
challenging  party  withdraws  its  challenge,  the  party 

being  challenged  withdraws  the  trade  action,  or  the  two  seek 
a  compromise  solution. 

(2)  The  disputing  parties  agree  to  bring  the  panel  report 
before  the  entire  GATT  council.   If  the  report  has  supported 
the  challenging  party,  and  is  accepted  by  the  full  council, 
the  challenged  party  is  required  to  withdraw  the  trade 
action. 
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If  an  agreement  cannot  be  reached,  or  if  the  issue  cannot  be  resolved 
by  either  of  the  above  methods,  the  challenging  party  may  retaliate 
with  its  own  trade  actions.   For  example,  the  "injured"  party  may  levy 
a  tariff  on  products  exported  by  the  "guilty"  party. 

The  dispute  resolution  process  has  raised  questions  regarding  national 
sovereignty:  if  the  GATT  council  supports  a  challenged  trade  action, 
reversal  of  the  trade  action  may  require  a  change  in  domestic  law. 
This  is  the  case  with  the  Mexican  challenge  of  the  MMPA,  and  would 
apply  to  most  of  the  trade-related  laws  under  the  Committee's 
jurisdiction. 

The  relative  secrecy  of  the  dispute  settlement  process  has  also  raised 
serious  concerns  in  the  U.S.  regarding  public  access.   Consumer  action 
and  environmental  organizations  have  campaigned  heavily  for  more 
"transparency"  in  both  the  GATT  and  NAFTA  dispute  resolution 
processes. 

Substance  of  the  GATT 

The  finding  of  the  GATT  tuna/dolphin  dispute  panel  sets  a  precedent  by 
which  other  nations  may  find  it  easier  to  challenge  U.S.  environmental 
and  consumer  protection  laws.   Some  environmental  organizations 
believe  that  domestic  laws  regulating  everything  from  trade  in 
endangered  species  to  fisheries  conservation  could  be  challenged. 
Consumer  protection  groups  are  concerned  about  U.S.  laws  regulating 
pesticide  use  on  imported  agricultural  products.   Until  these  laws  are 
actually  challenged  as  unfair  trade  practices,  the  overall  impact  of 
the  tuna/dolphin  case  remains  uncertain.   As  noted  previously,  the 
GATT  traditionally  has  been  fairly  blind  to  environmental  concerns 
(the  word  "environment"  appears  nowhere  in  the  GATT  text) ,  and 
environmental  groups  fear  that  any  challenges  to  domestic  conservation 
laws  —  either  state  or  federal  —  are  likely  to  be  upheld. 

The  implications  for  international  conservation  agreements  are  also 
uncertain.   Some  experts  argue  that  conservation  treaties  take 
precedence  over  GATT  rights;  others  claim  that  the  most  recently 
signed  international  agreement  --  whether  a  conservation  treaty  or  the 
latest  round  of  GATT  talks  —  takes  precedence.   Still  others  believe 
that  GATT  parties  who  are  not  signatories  to  a  conservation  treaty 
could  challenge  that  treaty's  trade  actions  as  unfair  trade  practice. 
Again,  until  such  a  challenge  occurs,  the  results  remain  speculative. 

The  U.S.  and  the  other  GATT  parties  are  currently  involved  in  a  set  of 
negotiations,  called  the  Uruguay  Round,  aimed  at  updating  the  GATT. 
The  Uruguay  Round  provisions  do  not  address  consumer  protection  or 
conservation  concerns,  and  non-government  groups  are  urging  that  the 
U.S.  reject  any  Uruguay  Round  that  does  not  make  some  effort  to 
"green"  the  GATT.   The  Clinton  Administration  has  not  yet  set  a 
timetable  for  completion  of  these  negotiations. 

Environmental  Issues  of  the  NAFTA 

Since  the  NAFTA  text  was  initialed  by  President  Bush,  President 
Salinas  and  Prime  Minister  Mulroney  last  year,  environmental 
organizations  and  some  members  of  Congress  have  expressed  concerns 
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about  the  NAFTA's  possible  impacts  on  the  environment.   In  response, 
President  Clinton,  while  renewing  the  U.S.  commitment  to  the  NAFTA, 
has  also  stated  that  he  intends  to  negotiate  an  environmental  "side 
agreement",  or  protocol,  prior  to  bringing  implementing  legislation 
for  NAFTA  before  the  Congress.   U.S.  Trade  Representative  Mickey 
Kantor  will  begin  negotiations  with  the  Mexican  government  on  the 
environmental  protocol  the  week  of  March  15. 

Maquiladora  region 

Attention  to  Mexican  environmental  concerns  has  focused  largely  on  the 
maquiladora  area  along  the  U.S. -Mexican  border.   Environmentalists 
charge  that  U.S.  industries  have  located  operations  in  the  maquiladora 
region  to  take  advantage  of  cheap  Mexican  labor  and  lax  enforcement  of 
Mexican  environmental  law;  products  are  then  shipped  back  to  the  U.S. 
To  substantiate  these  claims,  environmental  groups  have  documented 
open  drainage  ditches  containing  raw  human  sewage  and  toxic  effluent 
from  industrial  plants,  along  with  consistent  violations  of  Mexican 
air  pollution  control  regulations.   They  fear  that  a  free  trade 
agreement  will  provide  additional  incentive  for  industries  to  escape 
U.S.  environmental  standards. 

It  has  been  estimated  that  cleanup  of  the  maquiladora  area  will  cost 
the  two  nations  $5-12  billion.   Environmental  groups  are  urging  that  a 
dedicated  fund  be  established  for  cleanup.   The  same  fund  could 
support  training  of  Mexican  inspectors  and  enforcement  officers.   One 
proposed  source  of  revenue  for  the  fund  is  a  "transaction  fee"  of 
anywhere  from  .5-2%  on  the  value  of  all  products  or  services  crossing 
the  border.   Some  businesses  have  responded  that  a  transaction  fee 
would  undermine  the  free  trade  objectives  of  the  NAFTA. 

NAFTA  proponents  contend  that  the  successful  implementation  of  the 
trade  agreement  will  eliminate  the  incentive  for  industries  to  operate 
within  the  maquiladora  area  by  opening  all  of  Mexico  to  U.S. 
investment.   They  also  point  out  that  Mexico  has  strong  environmental 
protection  laws,  and  has  recently  taken  strong  actions  to  enforce 
those  laws  along  the  border  and  in  Mexico  City. 

Wildlife  Protection 

The  border  area  contains  sensitive  habitat  for  several  endangered 
species,  as  well  as  wetland  areas.   The  U.S.  Fish  and  Wildlife  Service 
has  expressed  concerns  regarding  the  impact  of  increased  cross-border 
traffic  on  these  areas  and  species.   Currently,  no  infrastructure  plan 
for  cross-border  roads  and  bridges  exists  which  takes  endangered 
species  and  protected  habitats  into  account. 

In  addition,  NAFTA's  impacts  on  existing  U.S.  wildlife  protection  laws 
remain  unclear.   Mexico  appears  to  have  backed  away  from  its 
commitment  to  enter  into  a  moratorium  on  the  practice  of  setting  nets 
on  dolphins  during  tuna  purse  seine  operations,  as  provided  for  in  the 
International  Dolphin  Conservation  Act  of  1992.   Environmentalists 
claim  that  this  action  only  reinforces  skepticism  about  Mexico's 
environmental  commitment.   The  Wild  Bird  Conservation  Act  and  laws 
protecting  sea  turtles  from  mortalities  during  shrimping  operations 
both  contain  trade  sanctions  and  also  have  the  potential  for  direct 
conflict  with  Mexico. 
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International  environmental  agreements 

As  the  NAFTA  text  is  currently  written,  only  three  international 
environmental  agreements  clearly  supercede  NAFTA:  CITES,  the  Montreal 
Protocol  (controlling  sulfur  dioxide  and  other  acid-rain  causing 
emissions) ,  and  the  Basel  Convention  (controlling  exports  of  hazardous 
wastes) .   The  relationship  of  the  NAFTA  to  other  international 
agreements  —  particularly  if  they  contain  provisions  which  could 
restrict  trade  —  remains  unclear. 

Dispute  settlement 

An  issue  of  major  concern  regarding  environmental  issues  and  the  NAFTA 
is  the  lack  of  transparency,  or  openness,  in  the  dispute  settlement 
process.   Like  the  GATT,  dispute  settlement  under  NAFTA  does  not 
provide  for  public  or  Congressional  involvement.   Environmental  and 
consumer  protection  organizations  have  urged  the  establishment  of 
advisory  panels  consisting  of  non-governmental  environmental  experts 
to  assist  in  environmental  dispute  resolution. 

North  American  Commission  on  the  Environment 

President  Clinton  has  suggested  the  formation  of  a  trilateral 
commission  which  would  monitor  NAFTA-related  actions.   Environmental 
and  consumer  groups,  along  with  some  Members  of  Congress,  support  the 
concept,  and  have  proposed  establishing  a  North  American  Commission  on 
the  Environment  (NACE) . 

Generally,   environmental  groups  agree  that  Mexico  has  adequate 
environmental  protection  laws,  but  traditionally  has  not  enforced 
them.   It  has  been  proposed  that  NACE's  functions  should  include 
monitoring  the  NAFTA  parties'  implementation  and  enforcement  of 
environmental  regulations  and  environmental  dispute  resolutions.   The 
level  of  enforcement  powers  accorded  to  NACE  remains  under  debate.   It 
has  been  suggested  that  NACE  consist  of  government  representatives 
from  the  environmental  agencies  of  all  three  NAFTA  parties  as  well  as 
non-governmental  environmental  experts  and  business  representatives. 

Issues 

NAFTA  Side  Agreements 

The  Administration  has  announced  its  intention  to  negotiate  an 
environmental  side  agreement  to  the  NAFTA,  and  U.S.  Trade 
Representative  Mickey  Kantor  will  begin  negotiations  with  his  Mexican 
counterparts  the  week  of  March  15.   What  details  should  be  contained 
in  a  side  agreement?   How  will  an  environmental  side  agreement  be 
dealt  with  in  the  Fast  Track  context? 

How  should  a  North  American  Commission  on  the  Environment  be 
structured?   Who  should  be  represented  on  the  Commission?   How 
extensive  should  its  powers  be? 

NAFTA  Funding 

A  source  of  funding  is  needed  for  environmental  cleanup  along  the 
border  area,  training  of  enforcement  officers,  and  infrastructure 
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requirements.   Can  a  dedicated  source  of  funds  be  found  through  a 
border  transaction  fee?  What  effect  might  such  a  fee  have  on 
cross-border  business? 

Impact  of  trade  agreements  on  U.S.  federal  and  state  laws 

In  cases  where  a  state  has  more  stringent  regulations  regarding 
product  imports  than  the  federal  standard,  does  the  GATT  or  the  NAFTA 
pre-empt  state  law?   Can  a  NAFTA  or  GATT  party  challenge  state  laws  as 
unfair  trade  practices? 

If  a  trade  dispute  resolution  panel  finds  that  a  federal  or  state  law 
is  in  violation  of  GATT  or  NAFTA  provisions,  what  are  the  consequences 
if  that  law  remains  unchanged?   For  example,  can  Mexico  impose 
retaliatory  trade  sanctions  against  a  state? 

Dispute  settlement 

How  can  the  GATT  and  NAFTA  dispute  settlement  processes  be  amended  to 
provide  more  public  access  and/or  Congressional  participation?  What 
role  should  the  public  play  in  this  process? 

U.S.  business 

What  role  can  U.S.  businesses  play  in  assisting  Mexico's  environmental 
protection  efforts?   In  the  environmental  aspects  of  other  trade 
agreements? 

Other  international  agreements 

What  role  does  Agenda  21,  agreed  to  by  120  nations  at  the  Earth 
Summit,  play  in  bringing  environmental  concerns  into  the  GATT? 

How  could  the  GATT  affect  the  enforcement  of  other  international 
agreements  or  forums,  such  as  the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) ,  or  the  International  Whaling 
Commission? 
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STATEMENT  OF  AMBASSADOR  RUFUS  YERXA 

DEPUTY  UNITED  STATES  TRADE  REPRESENTATIVE 

BEFORE  THE  SUBCOMMITTEE  ON  ENVIRONMENT  AND  NATURAL  RESOURCES 

COMMITTEE  ON  MERCHANT  MARINE  AND  FISHERIES 

U.S.  HOUSE  OF  REPRESENTATIVES 


Mr.  Chairman,  I  am  pleased  to  be  here  today  to  discuss  the 
proposed  North  American  Free  Trade  Agreement  (NAFTA)  and  the 
environment. 

President  Clinton  has  stated  that  he  supports  the  NAFTA  as 
an  element  in  our  overall  economic  policy.   Its  market  opening 
provisions  have  the  potential  to  strengthen  the  U.S.  economy  and 
create  high  paying  jobs.   However,  to  reach  these  goals,  the 
NAFTA  must  be  accompanied  by  the  right  domestic  policies  and 
supplemented  by  additional  domestic  actions  and  agreements  to 
address  concerns  regarding  the  environment  and  labor. 

On  both  the  domestic  and  international  fronts,  we  intend  to 
address  environmental  and  labor  concerns  in  a  concrete  and 
comprehensive  fashion.   Doing  so  does  not  mean  reopening  the 
NAFTA,  but  rather  supplementing  the  NAFTA' s  provisions  so  that 
its  promise  can  be  realized. 

On  March  17-18  I  will  lead  the  first  round  of  negotiations 
aimed  at  reaching  a  supplemental  agreement  on  the  environment. 
My  team  will  include  officials  from  the  Environmental  Protection 
Agency,  the  Department  of  the  Interior,  the  Department  of 
Commerce,  and  the  Department  of  State.   My  Mexican  and  Canadian 
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counterparts,  Herminio  Blanco  Mendoza  and  John  Weekes,  will  lead 
their  teams  with  representatives  from  appropriate  environmental 
agencies. 

We  will  pursue  these  negotiations  vigorously,  but  let  me 
assure  you  that  we  will  not  forsake  substance  for  speed  nor  let 
an  artificial  timetable  drive  our  efforts.   As  President  Clinton 
and  Ambassador  Kantor  have  said,  we  will  not  ask  you  to  vote  on 
NAFTA  implementing  legislation  until  these  negotiations  result  in 
a  solid  agreement. 

We  want  the  environmental  agreement  to  have  mechanisms  and 
provisions  to  help  raise  standards  where  they  are  deficient, 
strengthen  national  enforcement  of  national  laws,  improve  the 
U.S. -Mexico  border  environment,  and  ensure  that  the  NAFTA 
promotes  sustainable  development  in  all  three  countries. 

I  am  optimistic  that  we  can  achieve  these  goals.   As  you 
know,  Mexico  has  solid  environmental  laws  and  standards  on  its 
books,  and  President  Salinas  has  repeatedly  recognized  the  need 
for  strengthened  enforcement.   His  government  has  increased  the 
level  of  resources  and  manpower  dedicated  to  environmental 
protection,  but  resources  remain  scarce. 

I  see  the  environmental  agreement  covering  three  basic 
areas: 
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—  improved  cooperation  on  environmental  safeguards,  including 
technical  assistance,  and  data  sharing,  with  a  goal  of 

« 

attaining  the  best  protections  possible; 

improving  enforcement  of  standards  and  national  laws,  both 
through  the  administrative  and  judicial  processes  of  each 
country,  and  new  environmental  commissions  which  will 
provide  independent  review  of  measures  taken  to  enforce 
national  laws;  and 

—  encouraging  a  positive  impact  of  the  NAFTA  on  North 
America's  environment. 

In  the  area  of  cooperation  on  environmental  safeguards,  the 
United  States  has  active  programs  with  both  Mexico  and  Canada  on 
which  we  will  build.   Other  agencies  have  primary  responsibility 
for  these  programs,  but  let  me  summarize  a  few  points.   The  1992- 
94  U.S. -Mexico  Border  Plan  was  a  good  first  step  aimed  at 
reducing  pollution  and  enhancing  understanding  of  the  fragile 
border  environment.   EPA  and  other  appropriate  U.S.  agencies  will 
be  working  with  Mexican  authorities  to  identify  priority 
activities  for  a  second  phase  of  the  plan.   Similarly,  the 
Department  of  the  Interior,  the  National  Marine  Fisheries 
Service,  the  Agency  for  International  Development  and  the  U.S. 
Forest  Service  all  have  cooperative  programs  with  Mexico  to 
promote  conservation  or  safeguard  endangered  species  and  their 
habitats. 
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In  the  area  of  enforcement  of  standards  and  national  laws, 
these  negotiations  will  be  breaking  new  ground  for  the  United 
States  and  for  our  continent.   We  think  that  the  new  commission 
could  have  an  important  role  in  exposing  problems  and  pressing 
for  remedies,  but  we  are  also  looking  at  ideas  such  as  improving 
local  enforcement  processes  (a  method  used  to  improve  enforcement 
in  the  intellectual  property  chapter  of  the  NAFTA) . 

In  this  effort,  we  want  to  promote  the  strongest  possible 
improvements.   At  the  same  time,  we  have  to  bear  in  mind  that  the 
agreements  will  apply  to  us  as  well  as  to  our  neighbors.   We  will 
therefore  want  our  agreement  to  be  compatible  with  the  various 
juridical  and  administrative  ways  we  enforce  laws.   My  staff  and 
I  will  be  looking  to  the  Congress,  to  government  enforcement 
officials,  and  to  our  experts  in  the  environmental  community  to 
find  ways  to  address  these  problems  as  the  negotiations  progress. 

As  you  are  aware,  the  proposed  NAFTA  includes  a  number  of 
provisions  that  mark  a  significant  advance  in  the  treatment  of 
environmental  issues  in  a  trade  agreement.   The  supplemental 
agreement  on  the  environment  can  help  promote  a  still  more 
positive  relationship  between  the  NAFTA  and  the  environment.   I 
would  expect  an  environmental  commission  first  to  facilitate 
implementation  of  NAFTA' s  environmental  provisions  by  reporting 
regularly  and  publicly  on  the  extent  to  which  the  parties  are 
meeting  the  NAFTA's  environmental  objectives.   We  would  also 
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expect  the  commission  to  assist  in  the  implementation  of  certain 
environment-related  NAFTA  provisions. 

At  the  same  time,  USTR,  along  wtih  0MB,  Treasury,  Labor  and 
EPA,  will  be  studying  the  various  options  for  funding  critical 
environmental  cleanup  efforts. 

I  look  forward  to  the  support  and  guidance  of  this  committee 
in  meeting  our  goals  to  negotiate  a  good  supplemental 
environmental  agreement  aimed  at  promoting  sustainable 
development  and  enhanced  environmental  protections  in  North 
America. 

March  10,  1993 
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STATEMSMT  OF  JOHli  TURNER,  DIRECTOR,  UNITED  STATES  FISH  AMD 
WILDLIFE  SERVICE,  DEPARTMENT  OF  THE  INTERIOR,  BEFORE  THE 
SUBCOMMITTEE  ON  ENVIRONMENT  AND  NATURAL  RESOURCES,  COMMITTEE  ON 
MERCHANT  MARINE  AND  FISHERIES,  REGARDING  ENVIRONMENTAL  ASPECTS  OF 
THE  NORTH  AMERICAN  FREE  TRADE  AGREEMENT 

March  10,  1993 


Mr.  Chairman,  I  am  John  Turner,  Director,  United  States  Fish  and 
Wildlife  Service,  Department  of  the  Interior.   I  an  pleased  to  be 
here  today  to  discuss  environmental  aspects  of  the  proposed  North 
American  Free  Trade  Agreement  (NAFTA) ,  particularly  as  they 
affect  the  resources  within  the  jurisdiction  of  the  Department  of 
the  Interior. 

In  1992,  the  Environmental  Protection  Agency  and  its  Mexican 
counterpart,  the  Secretaria  de  Desarrollo  Social,  prepared  the 
first  phase  (1992-1994)  of  an  Integrated  Environmental  Plan  for 
the  border  area  to  address  various  issues,  including  industrial 
pollution,  wastewater,  hazardous  substances  and  related  matters 
as  they  affect  human  health  or  the  environment.   In  my  testimony 
today  I  want  to  focus  on  another  aspect  of  the  environment  — 
fish,   wildlife  and  habitat  resources  along  the  border  and  within 
Mexico. 

The  Department  of  the  Interior  has  a  long  history  of  cooperative 
efforts  with  our  counterparts  in  Mexico.   We  are  the  largest  land 
manager  along  our  common  border,  as  about  13%  of  the  border  area 
is  within  National  Parks  and  8  National  Wildlife  Refuges 
comprising  over  1,000,000  3cres  are  along  or  adjacent  to  it.   rr-.e 
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Bureau  of  Land  Management  also  oversees  a  strip  of  land  about  60 
feet  wide  along  much  of  the  land  border,  as  well  as  managing 
large  areas  of  adjacent  public  lands. 

For  over  50  years  we  have  cooperated  with  our  Mexican 
counterparts  on  shared  species  and  habitat  protection,  wetlands 
management,  mapping,  and  recreational  planning.   Our  common 
heritage  has  led  to  programs  of  cultural  and  historic  exchanges, 
and  increasing  trade  has  resulted  in  the  sharing  of  information 
about  techniques  for  mineral  extraction  and  decreasing  the 
environmental  impacts  of  our  projects.   The  Department  currently 
has  eight  active  Memoranda  of  Understanding,  and  67  specific 
joint  projects,  with  our  Mexican  counterparts,  mostly  through  the 
Fish  and  Wildlife  Service  and  the  National  Park  Service. 

Our  history  of  cooperation  in  fish  and  wildlife  management  and 
research  with  Mexico  dates  back  to  the  Migratory  Bird  Treaty  with 
Mexico  in  193  6.   Since  1974,  agencies  in  both  countries  have 
implemented  a  comprehensive  program  of  cooperation  through  the 
Joint  Committee  on  Wildlife  and  Plant  Conservation.   Conservation 
projects  in  the  fields  of  training,  protected  areas  management, 
endangered  species  and  migratory  birds  have  been  implemented 
throughout  Mexico  as  a  result.   The  1988  Tripartite  Agreement  for 
the  Conservation  of  Wetlands,  funded  through  the  North  American 
Wetlands  Conservation  Act  written  by  this  Committee,  is  now 
generating  similar  benefits. 
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NAFTA  represents  a  significant  new  opportunity  to  promote 
environmental  conservation  in  Mexico  and  along  the  border.   NAFl. 
itself  is  expected  to  raise  standards  of  living  in  Mexico,  which 
should  help  reduce  pollution  and  increase  attention  to 
environmental  quality.   In  addition,  President  Clinton  has  called 
for  negotiation  of  a  side  agreement  to  ensure  sound  environmental 
protection  under  NAFTA.   We  expect  the  increased  trade  and 
development  opportunities  stemming  from  NAFTA  will  produce 
environmental  impacts  that  will  need  to  be  managed  effectively  to 
ensure  continued  progress  in  fish  and  wildlife  conservation  in 
the  U.S.  and  in  Mexico.   The  major  issues  to  be  addressed  are  law 
enforcement  activities,  protection  of  endangered  species,  and 
management  of  fisheries,  wildlife  refuges  and  wildlife  habitat 
generally  along  the  border. 

The  Fish  and  Wildlife  Service  has  the  responsibility  for  ensuring 
that  wildlife  and  wildlife  products  entering  the  United  States 
are  in  compliance  with  Federal,  State  laws,  and  international 
treaties,  including  the  Endangered  Species  Act  and  the  Convention 
on  International  Trade  in  Endangered  and  Threatened  Species  of 
Flora  and  Fauna  (CITES) .   Service  wildlife  inspectors  are 
currently  stationed  at  various  ports  of  entry  around  the  country 
to  inspect  wildlife  shipments,  with  emphasis  on  10  "designated" 
wildlife  ports  of  entry.   As  a  result  of  increased  trade  flows 
and  the  development  of  new  border  crossings,  we  anticipate  an 
increase  in  wildlife  traffic  across  the  border. 
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Illegal  trade  in  wildlife  and  wildlife  products  still  exists 
between  the  United  States  and  Mexico.   The  effects  of  this  trade 
are  reflected  throughout  Mexico  as  fish,  wildlife  and  plant 
populations,  many  of  them  threatened  or  endangered,  decrease  due 
to  collecting  pressures.   Mexico  became  a  party  to  CITES  in  1991, 
and  is  currently  working  to  fully  implement  its  provisions,  but 
needs  additional  trained  personnel.   Without  additional 
enforcement  resources  on  the  United  States  side  of  the  border, 
and  technical  assistance  to  Mexico,  the  present  illegal  wildlife 
traffic  is  anticipated  to  continue  or  increase,  with  potentially 
serious  adverse  effects  on  many  species. 

There  are  also  habitat  protection  concerns  in  and  around  the 
border  area.  Thirty-seven  Federally  listed  and  158  candidate 
species  of  animals  and  plants  occur  within  the  first  tier  of 
counties  bordering  the  Rio  Grande  from  Maverick  County,  Texas,  to 
the  Gulf  of  Mexico.   Along  the  New  Mexico/Mexico  border,  12 
Federally  listed  wildlife  species,  1  proposed  species  (Mexican 
spotted  owl),  and  45  candidate  species  occur. 

Twenty  Federally  listed,  one  proposed,  and  83  candidate  species 
of  animals  and  plants  occur  within  25  miles  north  of  the  Arizona- 
Mexico  border.   Along  the  California-Mexico  border  there  are 
presently  13  endangered  and  threatened  listed  species,  and  at 
least  90  proposed  or  candidate  species.   In  addition,  the 
California  condor,  now  the  subject  of  an  intensive  recovery 
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action,  formerly  occurred  in  Baja  California,  Mexico. 

In  what  is  primarily  an  arid  or  semi-arid  region  with  a  fragile 
ecosystem,  potential  changes  in  land  use  need  to  be  carefully 
managed.  The  increased  flow  of  goods  between  the  U.S.  and  Mexico 
under  NAFTA  will  generate  pressure  to  expand  the  infrastructure 
necessary  for  transportation,  customs,  and  other  related 
services.   For  example,  already  a  number  of  new  bridges  over  the 
Rio  Grande  have  been  proposed  between  the  Gulf  of  Mexico  and  Del 
Rio,  Texas.   Pursuant  to  two  Executive  Orders  (E.O.  11423  and 
12114) ,  as  well  as  the  National  Environmental  Policy  Act,  the 
United  States  evaluates  the  environmental  impacts  of  proposed 
development.   Each  bridge  and  its  approaches  have  the  potential 
to  destroy  habitat,  multiply  human  presence,  and  affect  the 
management  of  State  and  Federal  refuges.   For  this  reason,  the 
new  bridge  proposals  are  subject  to  environmental  review  before 
the  Department  of  State  and  the  Coast  Guard  issue  the  required 
permits. 

Population  growth  and  development  is  also  anticipated.   In 
Arizona,  the  City  of  Nogales  and  Santa  Cruz  County  have  advised 
that  they  expect  expansion  of  industrial  park  areas  along  the 
Santa  Cruz  River,  which  borders  Interstate  19  as  it  connects 
Nogales  to  Tucson  and  Phoenix  to  the  north.   The  Yuma  area, 
located  along  the  lower  Colorado  River,  expects  expansion 
associated  with  the  Free  Trade  Agreement.   This  border  area  on 
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the  lower  Colorado  River  serves  as  an  important  component  of  the 
Imperial,  Cibola  and  Havasu  National  Wildlife  Refuges  management 
program  for  various  waterfowl,  neotropical  migratory  birds, 
endangered  species,  sport  fisheries  and  other  wildlife.   Once 
again,  care  should  be  taken  to  keep  the  effects  on  wildlife  and 
habitat  to  a  minimum. 

However,  there  are  also  opportunities  arising  from  these 
activities.   Nogales  and  Santa  Cruz  County  representatives  have 
requested  that  we  assist  them  in  establishing  a  protective 
riparian  greenbelt  directly  adjacent  to  the  Santa  Cruz  River  in 
the  flood-prone,  aquifer  recharge  zone,  thus  ensuring  that  the 
Greater  Nogales  area  can  expand  both  for  expected  free  trade 
agreement  economies  as  well  as  the  increasing  tourist-based 
economies.   By  protecting  these  unique  habitats,  recovery  may  be 
achievable  for  certain  federally  listed  endangered  species,  such 
as  the  Aplomado  falcon  and  desert  fishes,  as  well  as  avoiding  the 
need  to  list  some  candidate  species. 

Wildlife  knows  no  borders.   Habitat  corridors  need  to  be 
established  in  the  U.S.  and  Mexico  to  generate  the  much  needed 
"safe  passage"  for  migratory,  as  well  as  non-migratory  wildlife 
species.   Anchor  refuges  of  sufficient  size  to  provide  for 
wildlife  needs  and  biodiversity  need  to  be  established  in  both 
countries.   This  would  include  re-visiting  with  vigor  and 
resolution  previous  discussions  and  efforts  between  the  U.S.  and 
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Mexico  to  establish  International  Reserves. 

Preservation  of  wetlands  along  the  Rio  Grande  border  should  also 
carry  a  high  priority.   Floodway  channel  maintenance  is  an 
authorized  responsibility  of  the  International  Boundary  and  Water 
Commission  (IBWC)  that  must  continue,  and  an  accomodation  on 
flood  control  versus  riparian  habitat  has  been  worked  out  between 
the  IBWC  and  the  Service  on  the  lower  Rio  Grande.   This  recent 
initiative  should  demonstrate  the  feasibility  of  conserving  the 
riparian  resource  along  the  border. 

The  Fish  and  Wildlife  Service  is  working  on  a  draft  plan  to 
address  these  issues. 

You  have  asked  that  we  address  the  details  of  an  environmental 
supplemental  agreement  as  well.   The  Administration  is  currently 
formulating  its  position  as  to  what  should  be  contained  in  such 
an  agreement,  and  I  am  not  in  a  position  today  to  say  what  the 
final  document  will  look  like. 

The  Department  of  the  Interior  is  committed  to  being  an  active 
participant  in  the  process,  and  we  take  very  seriously  our 
responsibilities  to  protect  the  resources  under  our  jurisdiction 
along  the  border.   To  this  end,  Secretary  Babbitt  has  created  a 
Departmental  task  force  to  coordinate  all  of  our  activities  on 
this  issue. 
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You  also  asked  that  we  address  the  question  of  enforcement  of 
NAFTA  environmental  and  wildlife  agreements.   Although  this 
specific  question  is  still  under  consideration,  so  that  I  cannot 
comment  on  it  at  this  time,  there  are  other  related  enforcement 
issues  that  may  be  of  interest.   One  major  constraint  on  the 
implementation  of  strategies  for  the  sustainable  use  of  Mexico's 
resources  is  the  scarcity  of  personnel  adequately  trained  in 
biodiversity  and  resource  management.   Although  Mexico  has 
various  high  quality  institutions  generating  professionals  in 
many  disciplines,  it  does  not  have  a  graduate  program 
specifically  oriented  toward  wildlife  and  biodiversity 
management . 

Mexico's  cadre  of  resource  managers  could  usefully  be 
strengthened  in  order  to  address  the  need  to  develop  management 
practices  that  deal  comprehensively  with  potentially  competing 
land  requirements  for  biodiversity  conservation,  agriculture, 
industry,  transport  and  other  vital  societal  needs.   This  would 
require  formal  professional-level  training.   Formal  training  in 
biodiversity/resource  management  is  essential  for  building  and 
strengthening  the  capacity  of   a  nation  to  manage  its  resources 
sustainably. 

Public  outreach  and  environmental  education  are  f undeunenta 1  to 
the  success  of  all  of  Mexico's  conservation  initiatives.   This  is 
because  Mexico  recognizes  that  it  is  the  attitudes  of  people  that 
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determine  the  success  or  failure  of  any  specific  program.   As 
Mexico's  population  grows,  environmental  education  and  public 
awareness  become  evermore  critical  for  promoting  attitudes  and 
behaviors  consistent  with  the  sustainable  utilization  of 
resources,  and  for  fostering  public  participation  in  decision- 
making.  Mexico  is  beginning  to  expand  its  efforts  at  public 
outreach,  but  its  resources  may  be  limited. 

One  avenue  for  expanding  public  participation  would  be  to 
coordiante  with  Mexican  authorities  on  wildlife  and  plants 
through  the  existing  mechanisms  of  the  U.S. -Mexico  Joint 
Committee  for  the  Conservation  of  wildlife  and  Plants.   The 
Service  has  experience  funding  this  type  of  activity  in  Mexico, 
and  has  mechanisms  in  place  for  coordination  with  Mexican 
authorities. 

Lastly,  you  asked  that  we  address  opportunities  for  public 
participation  and  the  role  of  the  National  Environmental  Policy 
Act  (NEPA) in  the  environmental  agreement  negotiations.   This 
issue  is  under  litigation  and  I  am  therefore  unable  to  address  it 
at  this  time. 

Mr.  Chairman,  this  concludes  my  statement.   I  would  be  pleased  to 
respond  to  questions. 
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"Environmental  degradation  Is  an  Iatrogenic  disease  Induced  by  the 
economic  physicians  who  attempt  to  treat  the  basic  sickness  o£  unlimited 
wants  by  prescribing  unlimited  production" 
Herman  Daly 

" .  .  any  move  to  impose  unilaterally  special  duties  on  Imports  of  goods 
and  services  produced  In  countries  with  less  strict  environmental 
standards  Is  likely  to  be  very  divisive  for  the  multilateral  trading 
system.   Where  Is  the  line  to  be  drawn  if  the  competitive  Implications 
of  differences  In  so  many  government  policies  are  to  become  a  source  of 
demands  for  the  neutralization  of  the  consequences  for  trade?" 
Arthur  Dunkel,  GATT  Director  General 

Among  the  policy  objectives  facing  government  today,  two  objectives; 

protecting  the  global  environment  and  building  sustainable  economies;  stand 

out  in  terms  of  their  importance.  Because  we  know  so  little  about  the 

environmental  costs  of  high  consumption,  technology-based  living  standards, 

environmental  protection  is  more  important  today  than  ever  before.   But  of  one 

thing  we  are  certain;  human  poverty  is  one  of  the  environment's  worst  enemy. 

So  while  we  work  to  protect  the  environment  we  must  also  work  to  create  jobs 

which  enable  people  to  provide  for  themselves  and  for  families. 

Increasingly  national  governments  look  to  liberalized  trade  regimes  as  a 
means  of  creating  jobs.   But  increased  trade  expands  the  scale  of  human 
activity,  and  therefore  has  uncertain  environmental  effects.   It  is, 
therefore,  not  surprising  that  within  the  arena  of  trade  treaty  negotiations  a 
conflict  between  the  goals  of  greater  environmental  protection  and  greater 
economic  activity  has  arisen.   Understanding  the  context  In  which  this 
conflict  takes  place  will  be  the  focus  of  my  presentation  to  the  House 
Committee  on  Merchant  Marines  and  Fisheries  today. 

I  will  first  examine  the  historical  relationship  between  trade  rules  and 
environmental  principles.   Then  I  will  discuss  how  this  conflict  Is  being 
played  out  in  three  important  political  arenas:   negotiations  to  complete  the 
Uruguay  Round  of  the  General  Agreements  on  Tariffs  and  Trade  (UR-GATT)  and  the 
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North  American  Free  Trade  Agreement  (NAFTA) ,  plus  the  policy  discussions  to 
link  trade  and  the  environment  currently  underway  at  the  Organization  for 
Economic  Cooperation  and  Development  (OECD) .   I  will  conclude  with  some  policy 
recommendations  designed  to  achieve  a  balance  between  trade  and  environmental 
goals . 

There  are  two  important  lessons  to  be  learned  from  this  brief  history. 
The  first  is  obvious  but  is  nonetheless  important  to  state:  The  relationship 
between  trade  and  the  environment  is  extremely  complicated.   It  extends  beyond 
trade  and  environmental  policy  and  touches  the  cultures,  values,  and  dreams  of 
communities  and  nations  around  the  world.   Therefore  legislators  should  not 
look  toward  a  single  trade  or  an  environmental  agreement  as  a  solution  to  all 
the  worlds  economic  or  ecological  problems. 

The  second  lesson  is  that  the  debate  between  these  two  issues  Is  shaped 
In  terms  of  trade  first,  and  the  environment  second.   Environmental  goals  must 
learn  to  navigate  through  principles  of  economic  growth  and  comparative 
advantage,  not  the  other  way  around.   Real  solutions  to  the  conflicts  between 
"trade  and  the  environment"  lie  in  examining  the  entire  set  of  circumstances 
that  pit  these  two  Issues  against  each  other.   At  the  very  least  environmental 
concerns  must  be  placed  on  par  with  the  demands  of  ever  growing  economies,  and 
we  must  begin  to  discipline  our  consumption  demands  to  alleviate  the  pressure 
to  produce  more  and  more  goods . 
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1.   RELATIONSHIP  BETVEEN  TRADE  AND  THE  ENVIRONMENT 

Tuna/Dolphtn  as  a  Metaphor  for  the  Conflict 

When  the  GATT  panel  detenoined  that  the  portions  of  the  1972  Marine  Mammal 
Protection  Act^  were  Inconsistent  with  the  principles  of  trade  (and  therefore 
"Illegal"),  a  firestorm  of  attention  reigned  down  upon  the  trade  community. 
Still  unresolved,  the  "Tuna/Dolphin"  Case^  acts  as  a  metaphor  which  captures 
the  debate  between  trade  rules  and  environmental  goals. 

The  conflict  between  trade  rule  and  environmental  goals  In  Tuna/Dolphin 
are  shaped  first  and  foremost  by  the  objectives  of  trade.   Under  what 
circumstances  are  efforts  to  protect  the  environment  legitimate  constraints  to 
trade?   For  the  Tuna/Dolphin  case,  the  answer  is  that  domestic  unilateral 
legislation  which  extends  beyond  the  national  boundaries  of  countries  are  not 
legitimate  constraints  to  trade.   Nor  are  policies  which  focus  on  the  process 
by  which  products  are  made.   Other  GATT  dispute  cases  further  constrain  the 
arena  of  environmental  protection  within  the  desires  of  trade',  and  still 
others  wait  silently  on  the  horizon*.   What  this  body  of  trade  dispute  law 
reveals  is  that,  in  today's  economic  climate  the  interests  of  trade  can  and  do 
take  precedence  over  concern  for  the  environment. 
History  of  Trade  and  Environment 

The  recent  focus  on  environmental  laws  is  largely  due  to  the  use  of 
"non-tariff"  barriers;  legislation  which  on  the  surface  may  not  appear  to  be 
an  effort  to  block  market  access,  but  which  In  fact  have  the  same  effect.   The 
Tuna/Dolphin  case  is  not  about  direct  tariffs  on  trade,  but  is  about  how  an 
environmental  law  can  have  an  indirect  effect.   For  more  than  twenty  years 
trade  advocates  have  worked  toward  the  elimination  of  these  non-tariff 
barriers,  a  goal  they  hope  to  finally  achieve  in  the  UR-GATT*. 
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The  focus  on  environmental  regulations  as  non- tariff  barriers  to  trade 
is  of  great  concern  to  environmentalists  for  two  reasons.   Most  U.S.,  and  many 
international  environmental  conventions  were  not  written  to  stand  the  kind  of 
economic  tests  now  used  by  trade  advocates  to  challenge  their  legitimacy.   To 
meet  these  new  tests  of  "least  trade  restrictive",  or  "based  upon 
incontrovertible  scientific  evidence"'  would  require  serious  re -working  of  an 
entire  body  of  environmental  law.   Second,  in  many  instances  environmental 
regulations  purposely  use  direct  and'  indirect  trade  constraints  to  achieve  an 
environmental  goal.   The  United  States -European  Community  dispute  surrounding 
"hormone -fed"  beef  is  an  excellent  example.   The  EC  argues  that  such  beef  is 
harmful  to  consumers,  and  has  prohibited  its  sale.   In  this  example,  trade 
prohibition  of  a  product  is  the  vehicle  by  which  an  environmental  goal  is 
achieved.   "The  Canadian  Malted  Beverage  Case"  is  an  example  of  indirect 
legislative  impact  on  trade.   Canada  was  charged  by  the  United  States  for 
"unfair  trade  practices"  because  of  a  law  enacted  which  levies  a  surcharge  on 
beverages  sold  in  aluminum.   Most  beer  sold  by  Canadian  breweries  is  sold  in 
bottles,  and  is  therefore,  immune  to  this  law.   U.S.  breweries  felt  that  the 
legislation  unfairly  focused  on  foreign  producers  . 

This  recent  criticism  of  environmental  laws  by  trade  advocates  has 
resulted  in  the  general  perception  that  environmental  rules  have  suddenly  and 
unfairly  encroached  upon  the  world  of  trade  agreements.   Nothing  is  further 
from  the  truth.   As  early  as  the  late  19th  century,  nations  used  international 
conventions  to  protect  wild  birds  and  other  species,  and  preserve  natural 
resources*.   These  international  conventions  often  used  commercial  restraints 
as  a  means  of  achieving  the  environmental  goal.   Even  earlier  national 
governments  used  domestic  legislation  to  protect  their  own  environmental 
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interests,  often  with  strong  economic  consequences.   Little  attention  was  paid 
to  these  international  conventions,  however,  as  only  a  small  portion  of  trade 
was  actually  effected  by  them.   It  wasn't  until  traders  recognized  that 
efforts  to  reduce  global  warming  or  protect  bio-diversity  might  threaten  trade 
patterns  that  such  serious  attention  was  directed  at  environmental  laws. 

An  alarm  highlighting  the  way  trade  rules  promote  environmental 
degradation  was  sounded  in  1987  when  Norway's  Gro  Harlem  Brundtland  sponsored 
the  World  Commission  on  Environment  and  Development  to  develop  a  "global 
agenda  for  change".   In  the  now  famous  "Brundtland  Commission  Report",  the 
Commission  outlined  an  ambitious  plan  to  link  economic  growth  with 
environmental  protection  to  promote  a  high  quality  of  life  for  peoples  in  all 
countries'.   As  part  of  their  mandate  the  Commission  urged  global  trade 
institutions  like  the  GATT  to  recognize  the  effect  of  expanding  trade  on  the 
environment  and  modify  their  rules  to  be  sensitive  to  environmental  goals. 

The  Brundtland  Report  compelled  trade  advocates  to  examine  the  potential 
threat  that  national  and  global  environmental  laws  posed  for  trade .   The  GATT 
identified  17  different  international  agreements  with  trade  implications,  and 
currently  only  recognizes  one  agreement:  the  "Montreal  Protocol  on  the 
Reduction  in  the  Use  of  Ozone  Depleting  Substances"  as  a  legitimate  constraint 
to  trade'".   International  trading  bodies  routinely  examine  the  domestic  laws 
of  the  U.S.  to  expose  those  they  feel  unfairly  blocks  trade''. 

The  debate  between  environment  and  trade  goals  has  surfaced  in  a  number 
of  multi-national  institutional  fora.   Within  that  arena  tremendous  pressure 
is  directed  against  the  environmental  conmiunity  to  accept  these  new  trade 
disciplines.   I  will  discuss  these  and  other  fora  in  a  moment.   However,  to 
develop  a  better  understanding  of  how  strong  the  differences  between 
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environment  and  trade  advocates  are,  I  will  explore  the  philosophical 
differences  between  these  two  comnunities. 

Jhe  Different  Cultures:   Trade  and  the  Enviroiment 

At  a  recent  meeting  of  trade  and  environmental  advocates,  University  of 
Minnesota  professor  Robert  Hudec  discussed  the  different  "cultures"  within  the 
trade  and  environment  communities.   Both  use  specialized  language  that 
connotes  a  particular  understanding  and  appreciation  of  issues.   Deeper 
examination  of  the  language  of  both  communities  reveals  some  fundamental 
differences  which  exist  regarding  their  attitudes  toward  economic  growth,  the 
role  of  the  markets,  and  their  understanding  of  the  term  efficiency.   I  will 
examine  each  in  turn. 

1)  Growth  versus  Development 

Since  the  end  of  World  War  II  economists  have  argued  that  the  best  way 
to  increase  overall  human  welfare  was  to  expand  economies  through  liberalized 
trade  policy.   Expanding  economies  through  trade  is  founded  upon  the  belief 
that  increases  in  the  overall  level  of  economic  activity  generate  greater 
levels  of  both  personal  and  private  wealth".   More  economic  activity 
generates  more  opportunities  for  people  to  earn  an  income. 

Trade  advocates  believe  that  this  principle  applies  directly  to 
environmental  protection.   Economic  growth  generates  more  resources  which  can 
.be  vised  to  address  existing  environmental  problems.   As  expressed  by  Arthur 
Dunkel.  Director  General  of  GATT,  "..the  increases  in  per  capita  income  - 
which  are  boosted  by  increased  market  access  and  expanding  trade  -  provide 
more  resources  to  contain  environmental  damage,  help  to  finance  pollution 
control  and  remedial  cleau-up"". 
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Environmentalists  are  not  convinced  by  the  logic  presented  by  thinkel  for 
two  reasons.   The  first  reason  is  biological.   Economic  growth  assumes  that 
our  macro-economy  operates  as  a  closed,  circular  flow  system.   This  circular 
pattern  assumes  that  production  equals  consumption;  nothing  is  wasted  or 
inconsumable  in  the  process.   This  isolated  system  has  no  dependence  upon  any 
external  variables,  such  as  limited  natural  resources  or  the  effects  of  human 
activity  on  the  environment.   Natural  resource  depletion  or  degradation  is 
assumed  away  as  not  an  issue,  either  because  the  resources  are  (practically 
speaking)  unlimited,  or  that  existing  environmental  problems  will  be  corrected 
by  future  technological  innovations'*. 

Environmentalists  instead  argue  that  natural  resources  are  limited. 
Neither  technological  advances  nor  substitute  materials  can  correct  the  impact 
of  too  much  human  activity  on  the  environment.   Instead  of  a  growth  model, 
environmentalists  argue  for  human  activity  based  upon  principles  of 
sustainable' development.   Sustainable  development  advocates  that  current 
consumption  of  natural  resources  not  exceed  the  ability  of  future  generations 
to  enjoy  the  same  resources'' .   The  rate  of  consumption  is  therefore 
dependent  upon  the  ability  of  the  eco-system  to  sustain  the  level  (or  "scale") 
of  resource  consumption,  and  the  ability  of  technology  to  expand  the  current 
use  of  resources  without  sacrificing  future  use'^. 

The  second  reason  Is  based  upon  historical  experience.   Increases  in  GNP 
do  not  necessarily  result  in  increases  In  environmental  protection.   The  two 
studies  most  often  referred  to  in  defense  of  this  belief  at  best  show  a 
relationship  between  GNP  and  the  level  of  environmental  protection,  but  a 
causal  relationship  remains  unproved'^.   While  economic  resources  may  be  one 
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variable  in  Che  equation,  another  variable;  the  existence  of  a  democratic 
government,  has  also  been  hypothesized^^. 

2)   Market  Forces  versus  Environmental  Reflation 

The  second  major  difference  lies  in  the  role  of  markets.  Models  based 
upon  economic  growth  rely  on  markets  to  make  and  sell  products ,  and  to  set 
prices  which  reflect  the  "true  value"  of  the  good.  While  economists 
acknowledge  that  the  price  setting  feature  of  the  market  is  imperfect, 
attempts  by  governments  to  regulate  market  behavior  have  proved  equally 
unsuccessful^'.  The  preferred  role  for  governments  is  not  to  adjust  for 
"market- failure"  but  to  establish  and  enforce  more  extensive  property  rights. 
Enforceable  property  rights  improves  the  chances  that  all  costs  will  be 
"internalized"  in  the  purchase  prices,  and  therefore  more  accurately  approach 
the  "full-cost"  of  producing  and  consuming  a  good. 

Economists  argue  two  points  when  applying  this  theory  to  environmental 
protection.   First,  government  subsidy  programs  designed  to  protect  the 
environment  do  more  harm  than  good  because  they  distort  the  market  price. 
They  point  to  the  destruction  of  national  forests  in  the  northwest  U.S.  caused 
by  government  subsidies  which  lower  the  price  of  raw  logs  as  evidence  of 
failed  government  policies.  When  environmental  protection  is  left  in  the 
hands  of  government  officials,  the  results  is  not  greater  protection,  but 
"Populist  sentiment  and  pork-barrel  politics,  rather  than  actual  environmental 
dangers,  currently  determine  priorities"^".   Second,  more  extensive  property 
rights  would  protect  the  environment  by  giving  individuals  greater  personal 
stake  to  preserve  the  natural  resources  for  future  consumption.  A  wise 
investor  will  value  his/her  property  and  protect  it  for  future  profits  rather 
than  see  it  degraded  beyond  some  point  of  marketability. 
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Most  environmentalists  approach  the  role  of  the  market  from  a  different 
perspective.   Markets  might  be  effective  Instruments  for  "clearing  markets" 
but  it  Is  a  poor  tool  to  make  broader  social  and  environmental  choices. 
Markets  allocate  resources  based  upon  information  supplied  by  prices  and 
consumers.   However,  because  prices  cannot  capture  the  social  and 
environmental  costs,  markets  do  not  address  questions  surrounding  Just 
distribution  and  the  scale  of  human  actlvity^^. 

Traditionally  environmentalists  advocate  government  regulation  to 
protect  the  environment.   Governmental  regulations  might  indeed  be  flawed  in 
application  but  that  is  no  reason  to  eliminate  them  until  a  better  method  for 
environmental  protection  is  discovered.  Environmentalists  argue  that 
governments  should  use  regulations  (and  subsidies,  where  necessary)  to  protect 
the  environment  from  the  failure  of  markets  to  assign  prices  on  the 
environment,  prices  that  can  never  be  accurately  determined.   As  an  example, 
will  an  investor  in  national  park  land  value  the  future  beauty  of  the  park 
enough  to  protect  it  from  short  term  profits  that  could  be  gained  from 
harvesting  its  natural  resources?   Environmentalists  are  not  willing  to  leave 
the  answer  to  that  question  in  the  hands  of  self-interested  human  beings. 

In  addition,  environmentalists  also  argue  that  regulations  are 
legitimate  expressions  of  social  values,  and  as  such,  are  important 
considerations  in  the  formation  of  policy^^.    As  reflections  of  social 
values  they  do  not  merit  economic  scrutiny,  and  should  not  be  challenged  by 
the  narrow  interests  of  the  market. 
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3)  The  Efficiency  Principle 

The  pursuit  of  efficiency  has  become  the  goal  of  almost  all  people  in 
modem  societies.  Ue  strive  to  use  our  time,  our  money,  and  our  natural 
resources  in  the  most  "efficient"  manner  possible.   Public  perception  of  the 
term  efficiency  suggests  that  it  has  a  singular  meaning.   This,  however,  is 
not  the  case. 

For  the  economist,  the  efficiency  principles  begins  with  the  assumption 
that  "more  is  better"^  "more"  results  from  the  more  "efficient"  use  of 
resources.   If  resources  (both  natural  and  human)  are  used  more  efficiently, 
their  use  can  be  extended,  either  horizontally  (in  terms  of  more  uses)  or  in 
terms  longevity. 

Trade  advocates  argue  that  trade  agreements  promote  greater  efficiencies 
in  resource  use.  Markets  produce  competitive  forces  that  produce  lower  prices 
caused  by  better  (more  efficient)  use  of  resources.  Environmentally  speaking, 
better  efficiency  means  less  damage  to  the  environment,  as  resources  are  not 
wasted,  or  that  new  markets  for  what  is  now  considered  environmental  pollution 
are  created. 

Conventional  environmental  thinking  rejects  the  market  notion  of 
efficiency  on  the  grounds  that  It  only  captures  those  variables  most  easily 
quantified  economically.   Economic  efficiency  has  nothing  to  do  with 
environmental  protection,  because  it  is  not  concerned  with  a  reduction  in 
resource  throughput,  only  a  reduction  in  the  cost  of  consumption  goods.  Trade 
that  was  environmentally  consistent  would  focus  not  only  efficiency  based  upon 
a  reduction  of  cost  but  a  reduction  in  throughput. 


10 


74 


These  three  differences;  growth  versus  development,  the  role  of  markets,  and 
the  efficiency  principle;  do  not  completely  capture  all  of  the  differences  In 
opinion  between  trade  and  environmental  advocates.   They  do,  however, 
highlight  the  differences,  and  provide  a  framework  In  which  the  discussions 
surrounding  UR-GATT,  NAFTA,  and  the  OECD  policy  recommendations  can  take 
place. 

THE  ARENAS  FOR  TRADE  AND  THE  ENVIRONMENT:   GATT,  NAFTA.  AND  OECD 

Three  policy  arenas  have  focused  their  attention  on  resolving  this  debate: 

UR-GATT,  NAFTA,  and  the  OECD.   The  results  of  this  interaction  are  not  yet 

decided;  however,  it  Is  apparent  that  the  interests  of  trade  have  the  upper 

hand  In  the  debate. 

The  nrueuav  Roxmd  of  the  General  Agreements  on  Tariffs  and  Trade 

In  1986  trade  leaders  from  around  the  world  met  In  Punte  del  Este, 
Uruguay,  to  establish  the  mandate  for  the  negotiations  of  a  new  "Round"  of 
trade  talks.   The  Uruguay  Round  (UR-GATT)  mandate  includes: 

•expand  GATT  trade  principles  to  include  agricultural  products,  tropical 

and  natural  resource  produces,  and  services. 
♦Remove  barriers  for  foreign  investment 
♦Harmonize  laws  which  effect  business  transactions 
♦strengthen  GATT  enforcement  procedures 
♦elimination  of  the  exemption  for  developing  countries 

During  the  negotiations  the  mandate  was  expanded  to  Include  Intellectual 

property  rights. 

In  an  attempt  to  push  the  principal  negotiating  countries  toward  a 
decision  on  UR-GATT,  Arthur  Dunkel  completed  the  unresolved  chapters  and 
published  the  "Dunkel  Draft"  In  December.  1991.   The  Draft  met  with  strong 
opposition  from  the  national  and  international  environmental  communities  for 
It's  insensitlvlty  toward  environmental  Issues 
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Despite  repeated  attempts  by  U.S.  and  European  environmentalists  to 
expand  the  mandate  of  the  UR-GATT  to  include  the  environment,  there  has  been 
no  success.   As  late  as  January,  1993  U.S.  environmentalists  met  with  U.S. 
chie£  negotiator  Warren  Lavorel.   He  summarized  efforts  to  "clarify"  portions 
of  the  Sanitary  and  Phytosanitary  and  Technical  Barriers  to  Trade  Chapters  as 
complete  failures,  due  in  part  to  the  unwillingness  of  other  countries  to 
consider  these  changes^^.   Regarding  the  UR-GATT,  the  environmental  community 
is  united:   unless  substantial  recognition  of  environmental  concerns  occur, 
the  UR-GATT  is  "dead  on  arrival"  in  the  United  States  Congress. 
The  North  American  Free  Trade  Agreement 

NAFTA  negotiations  began  in  May,  1991,  following  Congressional 
authorization  of  "Fast  Track"  privileges  to  President  Bush  to  negotiate  with 
Canada  and  Mexico.   To  win  support  for  Fast  Track  President  Bush  promised  not 
to  harm  existing  environmental  health,  and  safety  laws  in  the  terms  of  the 
agreement,  and  to  include  five  environmental  advisors  to  his  team  of  private 
advisors^'.   However,  President  Bush  indicated  that  environmental  concerns 
would  be  addressed  in  a  "parallel  track"  to  NAFTA,  and  not  be  directly 
addressed  within  the  negotiations  themselves.   Congress  repeatedly  reminded 
the  President  of  the  importance  of  environmental  concerns  within  NAFTA, 
principally  through  a  bill  passed  with  the  Fast  Track  authorization  and  the 
Waxman-Gephardt  Resolution^^. 

For  its  failure  to  meet  the  conditions  of  the  National  Environmental 
Policy  Act  regarding  the  formation  of  trade  policy.  Friends  of  the  Earth, 
Public  Citizen,  and  the  Sierra  Club  filed  suit  against  the  United  States  Trade 
Office^'.   The  decision  in  the  case  is  currently  on  appeal  with  the  United 
States  District  Court  in  the  District  of  Columbia  Court. 
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In  August,  1992,  President  Bush  announced  the  end  of  NAFTA  negotiations. 
In  the  White  House  Press  Release  President  Bush  indicated  his  belief  that  he 
had  met  the  concerns  of  the  environmental  community,  producing  the  "greenest 
trade  agreement  ever"".   When  the  NAFTA  Text  was  released  in  September,  only 
the  National  Wildlife  Federation  formally  endorsed  its  "green  provisions"; 
Public  Citizen,  Friends  of  the  Earth,  Greenpeace  and  the  Sierra  Club  are 
formally  opposed  to  the  terms  in  the  Text,  and  are  calling  for  stronger 
environmental  provisions  to  be  included  prior  to  sending  NAFTA  to  Congress  for 
a  vote  negotiations  were  completed. 

In  September,  1992,  President  Bush  announced  his  Intention  to  negotiate 
a  supplemental  agreement  on  the  environment;  the  North  American  Commission  on 
the  Environment.   NACE  was  originally  designed  to  act  as  a  forum  for  North 
American  discussion  of  common  environmental  concern,  but  have  no  direct  impact 
on  trade  between  the  NAFTA  parties'". 

President  Clinton  has  repeatedly  expressed  his  support  for  the 
completion  of  NAFTA,  provided  adequate  environmental,  labor,  and  surge- 
protection  safeguards  are  negotiated'^  A  February  17,  1993  meeting  with 
United  States  Trade  Ambassador  Mickey  Kantor  left  environmentalists  with  the 
impression  that  President  Clinton  looks  to  the  environmental  supplemental 
agreements  as  a  means  of  addressing  outstanding  issues  regarding  enforcement, 
funding,  public  participation,  and  the  use  of  trade  measures  to  pursue 
environmental  goals".   This  meeting,  along  with  Mr.  Clinton's  commitment  to 
environmental  protection  within  NAFTA,  makes  us  hopeful  that  the  entire  "NAFTA 
package"  will  adequately  protect  the  environment  from  the  negative  effects  of 
expanded  trade . 
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OECD 

In  1989  the  OECD  began  discussions  linking  both  trade  and  the  environment 
together.   Following  two  years  of  general  discussions,  the  Environment 
Committee  called  upon  the  Secretariat  to  report  on  how  the  individuals  goals 
of  promoting  trade  and  protecting  the  environment  may  be  jointly  pursued  by 
June.  1991''. 

The  OECD  engaged  the  debate  surrounding  trade  and  the  environment  in  the 
fall  of  1991.   OECD  Working  Groups  on  Trade  and  on  the  Environment  deliberated 
on  a  wide  variety  of  issues  relating  to  trade  and  the  environment,  using  issue 
papers  written  by  trade  and  environment  experts .   Of  concern  to  the 
environmental  community  was  the  kind  of  information  presented  at  these  expert 
meetings ,  and  the  lack  of  balanced  access  to  negotiators .   Expert  documents 
are  restricted,  and  interested  parties  have  no  access  to  the  kind  of  reports 
which  shape  OECD  policy.   In  addition  to  uncertainties  over  the  kind  of 
information  reviewed  the  OECD  Ministers,  industry  representatives  have  a 
formal  avenue  for  input  into  the  process.   The  Business  and  Industry  Advisory 
Committee  (BIAC)  to  the  OECD  regularly  supplies  them  with  position  papers  and 
information  regarding  industry  perspective  on  potential  policy 
recommendation'* . 

In  an  effort  to  provide  greater  balance  in  the  process,  the  United 
States  government  decided  to  include  non- governmental  organizations  (NGO's)  as 
part  of  their  delegation  to  the  OECD''.   Representatives  from  the  business 
and  environmental  community  have  been  included  as  formal  members  of  U.S. 
delegations  to  these  sessions  since  November,  1991.   To  date,  no  other  Member 
Nation  has  changed  its  policy  toward  NGO  inclusion.   However,  NGO's  could  not 
present  information  on  their  views  directly  to  OECD  Ministers.   To  facilitate 
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envlronmencal  Input,   an  Informal  meeting  was  called  by  the  OECD  In  September, 
1992  to  allow  NGO's  to  speak  directly  to  the  OECD.   Environmental 
organizations  from  each  country  were  given  two  days  to  present  their  views 
directly  to  full  OECD  Committee. 

Following  these  meetings,  OECD  Members  continued  to  debate  the  issue 
using  internal  papers  designed  to  act  as  a  guide  for  future  policy 
recommendations.   Based  upon  the  observations  of  our  NGO  representatives  and 
briefing  reports  from  representatives  of  the  USTR,  emphasis  is  directed  at 
eliminating  the  constraints  that  national  environmental  laws  place  on  trade, 
reliance  upon  international  environmental  agreements  as  the  only  legitimate 
constraint  to  trade,  and  continued  exclusion  of  environmental  NGO 
representation  at  the  OECD^. 

Analysis  of  the  Debate 

1)  Focus  on  Trade  First.  Environment  Second  Threatens  Many  Environmental  Laws 
Despite  the  history  of  environmental  laws  and  the  importance  of  seeking  a 
balance  between  the  two  issues,  it  is  clear  that  the  interests  of  trade  take 
precedence  over  the  environment.   This  unfortunate  fact  is  evident  in  a  number 
of  places ,  from  the  OECD  assertion  that  economic  growth  and  sustainable 
development  are  compatible,  to  the  GATT's  assertion  that  growth  provides  the 
revenues  to  clean  up  the  environment,  to  the  Business  Roundtables  recent 
publication  of  their  opinion  of  the  debate^'.   When  governments, 
international  institutions,  and  multi-national  business  leaders  find 
themselves  in  agreement,  the  odds  against  finding  a  balance  between  trade  and 
the  environment  are  quite  high. 


15 


79 


The  impact  of  UR-GATT's  mandate  on  environmental  Is  quite  extensive. 
GATT  wishes  to  eliminate  the  role  that  unilateral  action  plays  in  protecting 
the  global  commons  and  reduce  the  ability  for  national  governments  to  use 
domestic  environmental  laws  which  have  global  trade  implications.   They 
achieve  this  by  creating  tests  to  challenge  environmental  laws  which  are 
insurmountable:  domestic  environmental  regulations  must  be  consistent  with 
accepted  international  standards,  must  be  based  upon  incontrovertible 
scientific  evidence,  must  "balance  risk"  between  environmental  objectives,  and 
must  prove  themselves  to  the  "least  trade  restrictive"  means  of  achieving  the 
environmental  goal.   This  test  for  an  "acceptable"  environmental  regulation 
will  have  a  tremendous  impact  on  existing  U.S.  environmental  regulations,  for 
it  will  impact  efforts  to  improve  air  quality,  protect  natural  resources,  and 
preserve  ecological  sensitivity. 

The  direction  of  the  OECD's  policy  recommendations  will  further 
institutionalize  the  predominance  of  trade  over  the  environment.   Of  course  it 
is  unrealistic  to  expect  an  multi-lateral  institution  with  a  philosophy 
dedicated  to  promote  greater  economic  growth  to  decide  otherwise.  And  so  long 
as  the  mandate  of  the  OECD  remains  to  promote  greater  trade  between  nations 
and  it  protects  itself  from  input  from  environmental  NGO's  throughout  the 
world  the  OECD  will  never  be  able  to  provide  balanced  policy  recommendations 
on  trade  and  the  environment. 

Headway  has  been  made  in  the  NAFTA  negotiations.   Errors  in  GATT,  such 
as  the  "guilty  before  proven  innocent"  rule,  been  reversed.  NAFTA  tries  to 
protect  the  right  of  states  and  nations  to  set  standards  to  protect  the  health 
and  safety  of  its  citizens  through  environmental  protection,  but  its  effort  is 
lost  in  confusing  and  conflicting  language.   However,  the  lack  of  democratic 
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accountability,  the  omission  of  effective  enforcement  of  environmental  laws, 
addressing  the  problems  of  inadequate  environmental  infrastructure,  and  the 
guarantee  of  public  access  to  the  administrative  and  decision-making  processes 
in  NAFTA  leave  this  Agreement  an  insufficient  step  towards  balance. 

MEPA 

A  perfect  example  of  the  imbalance  between  trade  and  environmental  goals 
in  NAFTA  can  be  found  in  the  NEPA  case  against  the  USTR.   NEPA  was  intended  to 
provide  policy  direction  for  the  U.S.  government  in  its  world-Wide  activity. 
Section  102(F)  specifically  speaks  of  the  "worldwide  and  long-range  character 
of  environmental  problems."   It  directs  the  U.S.  government  to  "maximize 
International  cooperation  in  anticipating  and  preventing  a  decline  in  the 
quality  of  mankind's  world  environment."   President  Carter  issued  an  executive 
order  making  it  clear  that  lES's  are  to  be  prepared  on  federal  activities 
overseas  as  well  as  at  home . 

Thus  in  the  pursuit  of  trade  policies  NEPA  requires  the  U.S.  Trade 
Office  to  seek  agreements  which,  to  the  fullest  extent  possible,  maintain  a 
healthful  environment  worldwide,  avoid  risk  to  health  of  people,  and  prevent 
environmental  degradation.   The  Trade  Office  would  not  be  in  compliance  with 
NEPA's  mandate  if  it  seeks  agreements  which  trigger  processes  which  degrade 
environments  at  home  or  abroad  or  increase  risks  to  health  here  or  abroad. 
Since  it  has  in  fact  pursued  an  agreement  which  will  have  those  effects,  it 
thus  has  been  acting  in  violation  of  NEPA. 

Unfortunately,  the  U.S.  government  does  not  agree  with  this  argument. 
It  has  resisted  any  requests  to  comply  with  NEPA.   Instead  the  USTR  offered  an 
assessment  of  concerns  raised  by  the  environmental  community^.   Their 
analysis  concludes  that  NAFTA  will  improve  the  quality  of  the  environment  on 
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the  US/Mexico  bonier  because  it  will  help  disperse  environmental  degradation 
throughout  Mexico,  and  not  concentrate  it  on  the  border  between  our  two 
countries . 

A  final  decision  by  the  United  States  District  Court  for  the  District  of 
Columbia  is  still  pending.   Ve  anticipate  a  favorable  decision  from  the  court. 

A  BALANCE  BETWEEN  TRADE  AND  THE  ENVIRONMENT 

Despite  the  misconceptions  played  out  by  the  media  regarding  the  desire  of  the 
environmental  community  to  "kill"  trade  policy,  environmentalists  have  spend 
time  and  energy  in  the  pursuit  of  a  balance  between  trade  rules  and 
environmental  principles.   We  have  offered  numerous  recommendations,  including 
the  most  recent  one  submitted  to  Ambassador  Kantor  signed  by  more  than  24 
environmental  organizations . 

What  environmentalists  seek  is  not  predominance  in  the  relationship 
between  trade  and  the  environment,  but  balance.   Our  recommendations  focus  on 
guaranteeing  a  democratically  accountable  trade  mechanism,  a  balance  between 
the  right  to  act  unilaterally  to  protect  the  environment  and  the  need  to  seek 
common  measures,  the  right  to  use  trade  sanctions  in  pursuit  of  environmental 
goals ,  and  a  guarantee  that  economic  resources  generated  by  liberalized  trade 
are  targeted  at  the  environmental  programs  required  to  mitigate  the  negative 
effects  of  trade. 

At  the  very  least  negotiators  should  stop  trying  to  control  what  goes 
into  environmental  regulations  and  conventions  as  long  as  those  efforts  are 
bona  fide,  they  do  not  discriminate  in  favor  of  domestic  products,  and  do  in 
fact  provide  for  greater  levels  of  environmental  protection. 
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As  trade  negotiations  continue  we  urge  a  number  of  practical  changes  to 
the  process : 

*  The  President  should  Issue  an  executive  order  directing  the  Trade  Office 
to  fully  comply  with  NEPA,  both  substantively  and  procedurally.   If  the 
President  is  unwilling,  the  Congress  must  compel  the  Trade  Office 
through  changes  in  NEPA. 

*  The  Trade  Office  should  increase  its  environmental  capability  by 
increasing  its  staff  who  possess  environmental  expertise.   For  trade  to 
be  sensitive  to  environmental  concerns,  negotiators  must  be  trade  and 
environmental  experts . 

*  The  EPA  should  be  given  a  greater  role  in  the  development  of  trade 
policy.   It  should  be  given  the  lead  role  in  the  federal  government  in 
developing  proposals  on  trade  policy  affecting  the  environment.   In  turn 
its  efforts  should  be  complemented  by  the  expertise  found  at  NOAA  and 
the  Department  of  the  Interior.   To  do  this  the  EPA  must 
"institutionalize"  its  role  in  trade  policy  formation,  both  within  the 
agency  itself,  and  within  the  framework  of  trade  negotiations  within  the 
USTR. 

*  Relevant  committees  of  the  Congress  should  periodically  review  the  way 
in  which  these  arrangements  are  working.   It  should  secure  testimony  of 
participants  in  past  operations  to  see  whether  the  EPA  is  playing  the 
role  it  needs,  and  whether  the  Trade  Office  is  responsive  to 
environmental  concerns . 

*  The  private  advisory  process  available  to  the  USTR  also  needs  revision. 
In  addition  to  placing  more  environmental  advisors  on  various  technical 
committees,  the  Office  should  also  have  a  committee  composed  solely  of 
environmental  advisors .   These  advisors  should  have  equal  access  to  the 
Trade  Representative,  and  be  able  to  read  and  comment  on  negotiations  in 
progress . 

*  The  Trade  Office  should  have  a  process  for  consulting  more  widely  with 
the  interested  public.   As  our  awareness  of  the  full  implications  of 
trade  become  more  known,  these  impacts  should  be  discussed  with  the 
community  at  large  before  they  are  written  into  laws.   Indeed  this  may 
slow  down  the  progress  of  trade  treaty  negotiations.   However,  to  avoid 
exacerbating  the  negative  impacts  of  expanded  trade  on  the  lives  of 
citizens  and  their  environments,  this  step  is  essential. 
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Policy  Advisory  Committee, 
-John  Adams,  Executive  Director,  Natural  Resources  Defense  Council  to 

the  Services  Policy  Advisory  Committee 
-James  Strock,  Secretary  for  Environmental  Protection,  State  of 

California  to  the  Intergovernmental  Policy  Advisory  Committee 

A  sixth  advisor;  Russell  Train,  President  of  World  Wildlife  Fund,  was  selected 
to  serve  on  the  Advisory  Committee  on  Trade  Policy  and  Negotiations. 

27.27.H.  Res  146  adopted  by  the  House  of  Representative  on  May  23,  1991  by  a 
329-85  vote. 

H.  Con.  Res.  246  adopted  by  the  House  of  Representatives  on  July  7,  1992  by  a 
327-0. 

28. Public  Citizen  et  al  versus  the  Office  of  the  United  States  Trade 
Representative,  Civil  Action  No.  92-2102-CRR  in  the  United  States  District 
Court  for  the  District  of  Columbia. 

29. U.S.  Trade  Representative,  Report  of  the  Administration  on  the  North 
American  Free  Trade  Agreement  and  Action  Taken  In  Fulfillment  of  the  May  1, 
1991  Commitments,  (Washington,  D.C.:  CPO,  18  September,  1992). 

30. Meeting  of  the  environmental  community  with  staff  of  the  United  States 
Department  of  State,  October,  14,  1992. 

31. Speech  given  by  Candidate  Bill  Clinton  at  North  Carolina  State  University, 
October  4,  1992. 

32. Letter  from  the  Sierra  Club  to  Ambassador  Mickey  Kantor,  March  9,  1993. 

33. Organization  for  Economic  Development  and  Cooperation,  1991.  Environmental 
Policy:   How  to  AdpIv  Economic  Instruments.  Paris,  France. 
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34  Business  and  Industry  Advisory  Committee.  "BIAC  Statement  on  International 
Trade  and  the  Environment",  prepared  for  the  November,  1992  OECD  Expert 
Meeting  held  by  the  Policy  Committees  on  Trade  and  the  Environment. 

35. Meeting  with  Dan  Esty,  Environmental  Protection  Agency.  September  11,  1991. 

36  Audley,  John,  unpublished.  Fabricating  Conmon  Ground: — n>e  QgCP  Approach  po 
7|-«de  and'th*-  F.nvi ronment .   Sierra  Club  internal  paper.  December.  1992. 

37. The  Business  Roundtable.  1993.  -Protecting  the  Global  Environment  and 
Promoting  International  Trade"   Principles  and  Action  Plan". 

38. United  States  Trade  Office,  -Review  of  U.S. -Mexico  Environmental  Issues", 
February,  1992. 
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Testimony  of  Robert  Housman  and  Paul  Orbuch  of 

the  Center  for  International  Environmental  Law 

Before  the  Environment  and  Natural  Resources  Subcommittee 

of  the  House  Merchant  Marine  &  Fisheries  Committee 

on  the  Impacts  of  Trade  Agreements  on  Enviroimiental  Protection 

and  Natural  Resources  Conservation 

United  States  House  of  Representatives 

March  10,  1993 

Good  morning,  Mr.  Chairman.  Thank  you  for  the  invitation  to  appear  before  you 
today. 

I  am  Robert  Housmain,  Attorney  with  the  Center  for  International  Envirormiental 
Law  (CIEL),  and  an  Adjunct  Professor  of  Law  at  the  American  University's  Washington 
College  of  Law.  In  my  role  as  Attorney  for  CIEL,  I  have  provided  advice  and  counsel  on 
trade  and  envirotmient  issues  to  the  Org£mization  for  Economic  Cooperation  and 
Development,  the  Enviroimiental  Protection  Agency  (EPA)  National  Advisory  Council  on 
Environmental  Policy  and  Technology,  and  to  a  broad  range  of  non-govenmiental 
organizations.  I  also  serve  as  a  member  of  the  Council  on  Foreign  Relations  Study  Group 
on  Trade  zind  Environment.  Prior  to  joining  CIEL  I  was  an  associate  at  the  law  firm  of 
Skadden,  Arps,  Slate,  Meagher  &  Flom. 

Paul  Orbuch,  who  prepared  this  testimony  with  me,  is  also  an  Attorney  with  CEEL 
and  an  Adjunct  Professor  of  Law  at  the  American  University's  Washington  College  of  Law. 
Prior  to  recently  joining  CIEL,  Mr.  Orbuch  was  an  associate  with  the  law  firm  Howrey  & 
Simon,  and  specisilized  in  international  trade  law.  While  at  Howrey  &  Simon,  he  also  served 
as  a  staff  member  on  the  Industry  Policy  Advisory  Committee  for  Trade  and  Policy  Matters. 

CIEL  has  been  involved  in  the  public  policy  debate  over  trade  and  environment  for 
more  than  two  years.'  The  following  testimony  is  presented  on  behalf  of  CEEL  and  reflects 


'See  e.g.  Robert  F.  Housman  &  Durwood  Zaelke,  The  Collision  of  the  Environment  and 
Trade:  The  GATT  Tuna/Dolphin  Decision,  22  E.L.R.  10268  (1992);  Robert  F.  Housman  & 
Durwood  Zaelke,  Trade,  Environment,  and  Sustainable  Development:  A  Primer,  15  HASTINGS 
INT'L  &  COMP.  L.  Rev.  535  (1992);  Robert  F.  Housman,  A  Kantian  Approach  to  Trade  and 
the  Environment,  49  WASH.  &  LEE  L.  REV.  1373  (1992);  Durwood  2:aelke,  Robert  Housman 
&  Gary  Stjinley,  Frictions  Between  International  Trade  Agreements  and  Environmental 
Protections,  in  United  States  Environmental  Protection  Agency,  The  Greening  of  World 
Trade  44  (1993);  Durwood  Zaelke,  Paul  Orbuch  zind  Robert  Housman,  eds.,  The  Trade  and 
Environment  Reader  (Island  Press,  1993). 

In  addition  to  CIEL's  more  general  work  on  trade  and  environment,  we  have  also 
been  specifically  involved  in  the  NAFTA  trade  and  environment  dialogue.  See  e.g.  Robert 
Housmain  &  Paul  Orbuch,  Integrating  Labor  and  Environmental  Concerns  Into  the  North 
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solely  the  understanding  and  opinions  of  CIEL.  This  testimony  does  not  reflect  the  views 
of  the  other  organizations  with  which  we  are  affiliated  or  with  which  we  often  work. 
Further,  this  testimony  should  not,  in  anyway,  be  construed  as  a  personal  criticism  of  any  of 
the  individuals  involved  in  the  U.S.  govenunent  trade  and  environment  policy  making 
process.  These  individuals  strive  diligently  and  with  little  recognition  to  develop  trade  jmd 
environment  policies  that  they  believe  reflect  the  best  interests  of  this  country.  However, 
their  work  has  been  hindered  by  a  trade  and  environment  policy  making  process  that  is 
fundamentally  flawed  and  mtist  be  corrected. 

Finally,  it  must  be  noted  that  this  testimony  reflects  the  current  stattis  of  trade  and 
enviroimient  policy  making  to  date.  With  the  change  of  Administrations  less  than  two 
months  past,  our  experiences  with  the  new  Clinton  Administration  are  too  limited  to  form 
the  basis  of  an  informed  judgement  on  the  new  Administration's  policies  and  procedures. 
This  testimony  does,  however,  suggest  methods  for  improving  trade  and  envirormaent  policy 
making  generally. 

While  the  interplay  of  trade  and  environment  is  a  complex  one,  this  interplay  can  be 
readily  distilled  to  its  essential  elements.  Unless  properly  disciplined,  economic  development 
driven  by  enhanced  international  trade  can  be  unsustainable  in  nature  and  can  jeopardize 
the  individual  and  collective  environmental  security  of  nations.  Concomitantly,  legitimate 
international  and  national  environmental  laws,  rules  and  regulations  can,  in  many  instances, 
inhibit  or  restrict  the  movement  of  goods  and  services  among  and  between  countries. 
Similarly,  environmental  laws,  just  Uke  all  other  forms  of  regiilation,  have  the  potential  to 
be  perverted  by  special  interests  for  protectionist  purposes. 

Frictions  between  trade  and  environmental  policies  are  compounded  by  what  has 
been  described  by  many  as  a  "clash  of  cultures."^  Trade  policy  making  is  generally 
conducted  through  closed  door  negotiations.  Parties  traditionally  effected  by  trade  policies, 
principally  industry,  have  been  relatively  content  to  allow  government  officials  to  act  in  their 
best  interests  with  minimal  oversight. 


American  Free  Trade  Agreemeru:  A  Look  Back  and  a  Look  Ahead,  -  AM.  UNIV.  J.  iNTl.  L 
POL'Y  -  (1993);  Robert  Housman,  Paul  Orbuch  &  Bill  Snape,  The  Use  of  Trade  Sanctions 
To  Ensure  Environmental  Compliance  Under  the  North  American  Free  Trade  Agreemeru,  - 
Geo.  Int'L  Envtl.  L.  Rev.  -  (1993).  Additionally,  CIEL  has  been  actively  involved  in 
counseling  and  consensus-building  within  the  environmental  community  on  its  response  to 
NAFTA  negotiations,  NAFTA  text,  and  proposed  supplemental  agreements. 

^See  e.g.  John  H.  Jackson,  World  Trade  Rules  and  Environmental  Policies:  Congruence  or 
Conflict,  49  WASH.  &  LEE  L.  REV.  1221,  1228  (1992);  Robert  W.  Jerome,  Traders  and 
Environmentalists,  J.  COM.,  Dec.  27,  1991,  4A 
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Environmental  policy  making,  however,  presents  a  striking  contrast.  Experience 
reflects  that  increases  in  environmental  protection  are  dependent  upon  the  ability  of  citizens 
to  have  access  to  and  participate  in  government  policy  making.  The  interdependency 
between  environmental  protection  and  democratic  governance  can  be  shown  by  contrasting 
the  history  of  environmental  protection  in  the  United  States  with  the  record  of 
environmental  despoliation  in  the  former  socialist  comitries  of  Central  and  Eastern  Europe.' 

Frictions  between  trade  and  environment  threaten  to  undermine  the  ability  of  both 
environmental  and  trade  policies  to  increase  global  and  domestic  human  and  environmental 
welfare.  For  example,  trade  challenges,  such  as  Canada's  recent  chaUenge  to  Puerto  Rico's 
milk  safety  standards,^  not  only  place  envirotmaental  protections  at  risk,  but  call  into 
question  the  legitimacy  of  the  international  trading  system.  Similarly,  if  environmental  laws 
are  allowed  to  become  havens  for  disguised  protectionism,  the  legitimacy  of  environmental 
law  will  be  diminished.  Finally,  simple  economics  dictates  that  if  the  envirormaental  costs 
from  expanded  international  trade  exceed  the  economic  benefits  gained  from  such  trade,  we 
Jill  lose-economically  and  envirormientally. 

Thus,  resolving  existing  and  potential  future  frictions  between  these  two  essential 
public  policy  spheres  is  critical  to  the  interests  of  the  United  States  and  the  international 
community  of  nations.  Efforts  to  resolve  these  frictions  are  underway  both  domestically  and 
internationally. 

Internationally,  in  1991,  the  parties  to  the  General  Agreement  on  Tariffe  and  Trade 
(GATT)  convened  for  the  first  time  a  working  group  on  trade  and  the  environment 
established  by  GATT  in  1971.  This  working  group  has  a  three  prong  mandate,  namely 
examining:  1)  trade  provisions  in  existing  international  enviroimiental  agreements;  2) 
multilateral  transparency  of  national  environmental  laws  and  regulations  likely  to  have  trade 
effects;  and,  3)  trade  effects  of  eco-labelling  and  packaging  laws.  Similarly,  efforts  are 
underway  in  the  Organization  for  Economic  Cooperation  and  Development  (the  OECD)  to 
develop  guidelines  for  trade  and  environment  policies.  Regional  ^ade  and  envirotmient 
efforts  will  also  commence  shortly  in  the  negotiation  of  a  supplemental  environmental 


'For  an  excellent  discussion  of  the  relationship  between  the  anti-democratic  societies  of 
the  former  socialist  countries  of  Central  and  Eastern  Europe  and  their  current 
environmental  situations  see  Margaret  Bowman  &  David  Hunter,  Environmental  Reforms  in 
Post-Communist  Central  Europe:  From  High  Hopes  to  Hard  Reality,  13  MiCH.  J.  INT'L  L.  921 
(1992);  see  also  Cliris  A  Wold  &  Durwood  Zaelke,  Promoting  Sustainable  Development  in 
Central  and  Eastern  Europe:  The  Role  of  the  European  Bank  for  Reconstruction  and 
Development,  1  Am.  Univ.  J.  InTl  L.  &  POL^Y  559,  561-565  (1992). 

*See  Brief  of  the  United  States  Government,  Before  the  Panel  Convened  Pursuant  to 
Chapter  18  of  the  United  States-Canada  Free-Trade  Agreement,  In  the  Matter  of:  Ultra- 
High  Temperature  Milk  From  Quebec,  Sect.  File  No.  USA-92-1807-02. 
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agreement  to  the  North  American  Free  Trade  Agreement  (NAFTA)  between  the  United 
States,  Canada,  and  Mexico. 

Domestically,  the  National  Economic  Council,  supported  by  an  inter-agency  process 
bringing  together  both  trade  and  environmental  agencies,  is  currently  attempting  to  develop 
the  United  States  position  with  regard  to  the  supplemental  NAFTA  environmental 
agreement  The  United  States  inter-agency  process  is  also  continuing  its  two-year  effort  to 
develop  a  United  States  policy  with  regard  to  the  ongoing  GATT  and  OECD  trade  and 
environment  negotiations. 

The  remednder  of  this  testimony  will  focus  on  various  facets  of  the  United  States 
trade  and  enviroimient  policy  maidng  process,  pointing  out  striking  deficiencies  in  the 
process  that  undermine  United  States  envirorunental  and  economic  interests,  and  providing 
suggestions  for  addressing  these  flaws. 


The  OECD  Jhide  and  Environment  Process  and  the  United  States  Role  Therein 

As  international  concerns  first  arose  over  frictions  between  trade  and  environmental 
policies,  and  in  an  effort  to  find  a  forum  that  would  provide  a  balance  between  trade  and 
environmental  interests,  the  United  States  government  made  a  concerted  effort  to  focus 
international  trade  and  environment  discussions  within  the  OECD. 

Since  1989,  efforts  have  been  underway  at  the  OECD  to  examine  the  linkages 
between  trade  and  environmental  policies.*  In  1991,  the  OECD  formed  a  Working  Group 
on  Trade  and  Environment  to  develop  guidelines  or  principles  for  trade  and  environment 
pohcies.  Since  that  time  the  Working  Group  has  labored  to  develop  a  consensus  approach 
to  reconciling  trade  and  environment. 

Unfortunately,  apart  from  its  early  success  in  focusing  the  trade  and  envirotmient 
dialogue  within  the  OECD,  the  United  States  has  been  unable  to  effectively  participate  in 
the  OECD  discussions  because  of  the  failure  of  the  U.S.  inter-agency  trade  policy  making 
process  to  develop  a  United  States'  position  to  advance  in  these  discussions.  Despite  the 
fact  that  these  discussions  are  now  entering  their  second  year,  and  at  considerable  expense 
to  U.S.  taxpayers,  the  U.S.  delegations  to  these  Paris  meetings  are  now  struggling  to  merely 
set  place  markers  for  some  latter-day  U.S.  policy.  As  these  discussions  are  now  moving 
towards  closure,  preserving  the  ability  of  the  United  States  to  set  trade  and  environment 
policies  that  are  in  its  interests  is  growing  more  difficult. 


^See    OECD    Trade    and    Environment    Committees,    Trade    and    Environment, 
C/MIN(91)10,  May  13,  1991,  2. 
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There  is  now  the  distinct  likelihood  that  the  inability  of  the  U.S.  inter-agency  trade 
and  environment  policy  making  process  to  develop  a  coherent  policy  to  advance  will  result 
in  OECD  guidelines  that  seriously  limit  U.  S.  trade  and  environmental  policies.  For 
example,  through,  at  least  in  part,  the  failure  of  U.S.  international  trade  diplomacy,  a 
number  of  OECD  member  countries  are  strenuously  advocating  the  OECD  adopt  a  principle 
against  the  imilateral  use  of  trade  measures  for  environmental  goals.  If  such  a  principle 
results  from  the  OECD  process  it  will  endanger  not  only  U.S.  environmental  and 
conservation  laws,  such  as  the  Pelly  Amendment*  and  the  Marine  Mammal  Protection  Act,^ 
but  could  also,  ultimately,  spill  over  and  further  jeopardize  other  imilateral  U.S.  trade 
practices  outside  the  environmental  realm,  such  as  section  301.* 

OECD  principles  that  run  contrary  to  U.S.  trade  and  environmental  policies  would 
have  at  least  two  significant  negative  consequences.  First,  such  OECD  policies  would 
undermine  the  United  States'  abiUty  to  advance  environmental  protections  domestically,  and 
to  encourage  the  raising  of  envirotmiental  standards  internationally.  Second,  adverse  OECD 
principles  would  also  seriously  undermine  United  States'  competitiveness.  For  example,  as 
the  European  Community  moves  as  a  block  to  adopt  harmonized  standards,  such  as  those 
applying  to  automobile  emissions,  adverse  OECD  principles  could  serve  to  block  the  United 
States  from  advancing  its  stricter  approaches  to  envirotmiental  regulation  and  envirotmiental 
standards.  U.S.  industries  that  meet  the  highest  levels  of  envirotmiental  protection  would 
be  placed  at  a  serious  competitive  disadvantage  vis-a-vis  European  competitors  operating 
imder  the  common  market's  approach  as  legitimized  and  protected  by  the  OECD  principles. 

There  is  another  risk  as  well.  Almost  certainly,  the  U.S.  is  missing  a  critical 
opportunity  to  advance  its  own  global  and  domestic  interests. 

Serious  concerns  have  also  been  raised  with  regard  to  public  peirticipation  in  the 
OECD  trade  and  environment  processes.  Despite  the  hard  fought  efforts  of  the 
environmental  community,  public  participation  in  the  OECD  process— a  process  setting 
principles  that  will  apply  to  U.S.  trade  and  environmental  policies-remains  severely 
constrained.  For  example,  OECD  meetings  are  closed  to  the  genereil  public  and  the 
documents  upon  which  the  OECD  discussions  are  based  are  also  restricted  from  public 
purview. 

While  the  United  States  has  made  efforts  to  secure  the  participation  of  non- 
governmental representatives  on  its  delegations  to  the  OECD,  the  process  by  which  these 
representatives  have  participated  is  also  overly  and  uimecessarily  restrictive.  U.S.  non- 
governmental (NGO)  representatives  to  the  OECD  trade  and  environment  meetings,  from 


*22  U.S.C.  §  1978  (1988). 
^16  U.S.C.  §§  1361-1407. 
*19  U.S.C.  §§  2101,  2411  et  seq. 
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both  the  business  and  environmental  communities,  have  been  required  to  sign  legally  binding 
confidentiality  agreements  that  are  unique  to  the  OECD  process  and  are  used  nowhere  else 
in  the  U.S.  government  The  scope  of  these  confidentiality  agreements  preclude  the  NGO 
representatives  fi-om  effectively  serving  as  representatives  of  the  public  interest  and  the 
environmental  community. 

Most  importantly,  although  NGO  representatives  have  been  allowed  to  participate 
on  U.S.  delegations  to  the  OECD  meetings  in  Paris,  they  are  precluded  from  participating 
in  the  U.S.  inter-agency  processes  leading  up  to  these  meetings.  Thus,  by  the  time  the  NGO 
representatives  enter  into  the  U.S.  OECD  process,  the  U.S.  participation  in  these  meetings 
is  already  determined  and  unchangeable— because  any  change  is  at  the  mercy  of  the  flawed 
interagency  process  in  Washington;  leaving  the  NGO  representatives  to  sit  idly  by  listening 
to  discussions  in  Pahs  meetings  when  the  U.S.  position  has  been  pre-determined  in  earlier 
closed  door  meetings  in  Washington,  D.C. 

Moreover,  even  operating  under  these  severe  restrictions,  and  as  official  members  of 
the  U.S.  delegation,  U.S.  NGO  representatives  are  subject  to  challenge  by  other  delegations 
and  are  precluded  from  observing  certain  sessions  of  the  trade  and  environment  meetings. 
These  limitations  are  so  severe  that  former  OECD  NGO  representatives  from  both  the  U.S. 
business  and  enviroimientjil  communities  have  questioned  the  value  of  continued  NGO 
participation  in  the  OECD  process  absent  significant  changes  to  the  rules  of  participation. 
(See  Joint  Letter  from  Mssrs.  Durwood  Zaelke,  President,  CIEL  and  Robert  Morris,  Senior 
Vice  President,  United  States  Counsel  for  International  Business,  to  Assistant  United  States 
Trade  Representative  Carmen  Suro-Bredie,  at  appendix  A  to  this  testimony.) 

In  order  to  prevent  the  development  of  OECD  trade  and  environment  principles  that 
will  undermine  the  environmental  and  economic  interests  of  the  United  States,  several  steps 
mus.t  be  taken.  First  and  foremost,  as  set  out  below,  political  guidance  and  impetus  must 
be  provided  immediately  to  the  U.S.  inter-agency  process  to  bring  about  an  acceptable  U.S. 
trade  and  environment  policy.  Once  this  poHcy  has  been  developed,  the  United  States 
should  commence  senior  level  diplomatic  efforts  to  encourage  other  OECD  nations  to  adopt 
similar  pohcy  positions. 

Additionally,  in  the  wake  of  the  end  of  the  Cold  War  and  the  flowering  of  democracy, 
the  United  States  must  commence  efforts  immediately  to  encourage  other  OECD  coimtries 
to  begin  the  process  of  democratizing  the  OECD  and  the  other  Breton  Woods  international 
institutions.  The  United  States  has  already  been  successful  within  the  context  of  the  OECD 
chemicals  group  at  encouraging  other  countries  to  provide  enhanced  opportunities  for 
citizens'  participation  in  the  work  of  the  OECD.  A  similar  effort  in  the  larger  trade  and 
environment  context  would  prove  most  valuable  here. 
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The  Role  of  Selected  Individual  Agencies  and  die  Inter-Agency  Process 

The  failure  of  the  U.S.  inter-agency  process  to  develop  a  position  with  regard  to  the 
OECD  trade  and  environment  discussions  is  indicative  of  the  state  of  the  U.S.  inter-agency 
trade  juid  environment  process  as  a  whole,  and  the  general  state  of  U.S.  trade  policy 
formulation.' 

U.S.  trade  policy  is  developed  through  an  inter-agency  process  that  brings  together 
agencies  responsible  for  specific  policy  areas,  such  as  the  enviroimient,  with  the  offices  and 
departments  responsible  for  developing  and  coordinating  trade  poUcies.""  The  tasks  of 
coordinating  these  sometimes  disparate  departmental  policies  and  of  formulating  strategic 
governmental  trade  policies,  falls  principally  to  the  Office  of  the  United  States  Trade 
Representative  (USTR).  USTR  was  originally  envisioned  as  a  small,  lean  office  that  would 
utilize  the  substantive  expertise  of  the  various  other  federal  agencies  in  chaimeling  over- 
arching trade  policies.  Instead  USTR  has  developed  into  a  modified  Commerce  Department 
that  has  adopted  a  piece-meal  approach  to  trade  policy,  focusing  on  individtial  widgets, 
wonks  and  services,  as  opposed  to  the  broader  strategic  interests  of  the  United  States, 
including  economic  competitiveness,  global  stabihty  and  environmental  security." 

The  treatment  of  trade  and  environment  issues  within  USTR  displays  the 
dysfunctional  nature  of  current  trade  policy  making.  When  USTR  first  sought  to  integrate 
the  environment  into  its  policy  making  process,  it  established  an  Assistant  United  States 
Trade  Representative  for  the  Environment  by  adding  "the  Environment"  on  to  the  portfolio 
of  the  then  Assistant  United  States  Trade  Representative  for  InteUectual  Property.  The 
logical  connection  in  this  marriage  of  portfolios  is  tenuous.  While  the  environmental  staff 


"^See  generally  Bruce  Stokes,  Organizing  to  Trade,  89  FOR.  POL'Y  36,  42-44  (1992-1993). 

"*The  inter-agency  process  is  governed  by  19  U.S.C.  §  1801  as  amended  by  section  1621 
of  the  Omnibus  Trade  and  Competitiveness  Act  of  1988.  The  inter-agency  organization 
includes  USTR  as  chair,  the  Secretaries  of  Agriculture,  Commerce,  Labor,  State  and 
Treasury,  and  permits  USTR  to  invite  other  agencies,  as  appropriate,  to  attend  meetings. 
The  organization's  functions  are:  to  assist  and  make  recommendations  to  the  President  in 
carrying  out  his  functions  under  the  trade  laws  and  to  advise  USTR  on  carrying  out  its 
functions;  to  assist  the  President  and  advise  USTR  on  the  development  and  implementation 
of  U.S.  international  trade  policy  objectives;  and  to  advise  the  President  and  USTR  on  the 
relationship  between  U.S.  international  trade  policy  objectives  and  other  major  poUcy  areas. 

^^Accord  Robert  Reich,  The  Work  of  Nations  163-164  (1992).  Secretary  Reich  provides 
a  telling  example  of  this  type  of  USTR  behavior.  In  1989,  Ambassador  Hills  expended 
significant  political  capital  to  encourage  the  Japanese  govenmient  to  remove  trade  barriers 
effecting  the  sales  of  Motorola  cellular  telephones  and  pagers.  This  political  capital  might 
have  been  better  spent  by  Malaysia,  the  country  of  origin  for  most  of  the  telephones  and 
pagers  in  question,  than  by  the  United  States.  Id. 
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at  USTR  has  worked  diligently  to  address  both  the  trade-related  intellectual  property  and 
environmental  issues  at  band,  both  of  these  portfolios  involve  vastly  different  constituencies, 
are  quite  active,  and  require  knowledge  unique  to  their  issues.  In  short,  either  one  of  these 
portfolios  is  properly  a  full  time  task.  Yet,  at  present,  there  are  only  five  full  time  and  one 
part  time  staff  persons  within  USTR  assigned  to  coordinate  both  U.S.  trade  and  intellectual 
property  and  trade  and  enviroiunental  policies. 

Moreover,  the  trade  and  environment  interplay  is  now  further  fractured  within  USTR 
with  the  delegation  of  NAFTA's  supplemental  agreements,  including  the  supplemental 
envirormiental  agreement,  to  yet  another  office  within  USTR  headed  up  by  Deputy  USTR 
Rufus  Yerxa.  Many  believe  that  NAFTA's  envirormiental  provisions  will  ultimately  set  the 
standard  for  the  GATTs  treatment  of  enviroiunental  issues.  If  this  proves  to  be  the  case, 
the  work  of  the  NAFTA  office  in  USTR  will  in  great  measure  determine  the  outcome  of  the 
efforts  of  USTR's  separate  enviroiunental  staff.  While  we  do  not  in  any  way  question  Mr. 
Yerxa's  abilities  or  qualifications,  one  must  question  why  USTR's  professional  environmental 
staff  is  not  coordinating  the  office's  role  in  developing  the  supplemental  environmental 
agreement  Moreover,  depending  upon  the  nature  of  the  environmental  supplemental 
agreement  that  is  ultimately  negotiated  (Le.  whether  it  includes  or  does  not  include  trade 
measures),  one  must  also  question  whether  these  negotiations  are  not  more  appropriately 
coordinated  by  EPA.  —  

Further,  trade  and  environment  policy  making  is  an  especially  difficult  task  for  USTR 
in  that  it  requires  USTR  essentially  to  t»im  its  modus  operandi  on  its  head.  As  Professor 
I.M.  Destler  notes  "[wjhether  negotiating  abroad  or  facing  pressure  at  home,  U.S.  officials 
responsible  for  economic  relations  have  leaned  persistently  in  the  direction  of  reducing  trade 
barriers  jmd  expanding  trade."'^  The  present  threats  to  U.S.  interests  in  the  trade  and 
environment  arena  arise  principally  from  threats  to  United  States  environmental  standards 
and  the  failure  of  other  countries  to  maintain  adequate  environmental  protections,  and  not 
from  environmental  trade  barriers  abroad.'^  Thus,  USTR  which  is  quite  adept  at 
eliminating  unfair  trade  practices  abroad,  is  now  confronted  with  preserving  domestic 
environmental  protections  under  the  trade  norms  it  has  helped  established.  For  example, 
in  negotiating  food  safety  stfmdards  to  open  foreign  markets  in  the  Uruguay  Round,  USTR 
officials  were  pressing  for  language  that  would  have  undermined  a  number  of  U.S.  food 
safety  laws." 

Similarly,  while  USTR  presently  lacks  the  structure  and  staff  to  effectively  coordinate 
trade  and  environmental  policies,  the  action  or  substantive  agencies  involved  are  also 
currently  incapable  of  fulfilling  this  role.    For  example,  EPA  lacks  cabinet  status,  and 


■^.M.  Destler,  American  Trade  Politics  105  (2d  ed.  1992). 

'*rhis  is  not  to  imply  that,  over  time,  such  environmental  trade  barriers  will  not  arise. 
"5ee  Bruce  Stokes,  supra  n.  6,  at  41-42. 
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although  it  participates  in  the  inter-agency  trade  policy  process,  it  is  not  even  an  officially 
designated  member  of  this  process.  Moreover,  although  EPA  has  in  the  past  been  highly 
active  in  the  trade  and  environment  policy  making  process,  trade  and  environment 
responsibilities  are  not  institutionalized  anywhere  within  EPA.  Thus,  despite  the  fact  that 
countless  EPA  progrzims,  such  as  the  implementation  of  the  Qean  Air  Act's  mobile  sources 
provisions,  impact  trade  flows  and  could  be  impacted  by  trade  rules,  EPA  has  httle 
permanent,  official  role  in  international  environmental  policy  making,  let  alone  trade  and 
enviroimaent  policy  making.  Additionjilly,  EPA  has  no  staff  officially  designated  to  handle 
trade  and  environment  policy  making  issues.  EPA's  staff  problems  are  compounded  by  the 
feet  that,  apart  from  an  insufficient  handful  of  individuals,  EPA  now  lacks  the  trade  expertise 
necessary  to  play  a  major  role  in  trade  and  enviromnent. 

Moreover,  just  as  trade  and  enviroimient  poUcy  making  requires  USTR  to  rethink  its 
traditionzil  modus  operandi,  so  too  does  it  require  EPA,  and  other  enviroimiental  agencies, 
to  reconsider  their  roles  as  they  relate  to  economic  issues.  The  state  of  the  world  economy 
and  the  structure  of  world  markets  now  require  environmental  agencies  to  perform  two  new 
forms  of  analyses  of  their  programs:  1)  how  will  a  domestic  regulatory  program  effect  the 
competitiveness  of  U.S.  industries  vis-a-vis  foreign  competitors;  and,  2)  how  would  U.S. 
industry  react  if  another  country  adopted  a  similar  standard-because  another  country  most 
assuredly  will.  Thus,  enhancing  enviroimiental  protection  while  integrating  economic 
concerns  into  environmental  programs  is  as  problematic  for  environmental  agencies  as  the 
reverse  is  for  economic  agencies. 

Along  with  the  environmental  and  trade  agencies,  the  Department  of  State  also  faces 
unique  obstacles  in  trade  and  environment  policy  making.  The  Department  of  State,  which 
has  official  responsibiUty  for  international  environmental  matters,  has  in  the  past,  lacked  the 
hands-on  experience  of  EPA  in  environmental  matters,  and  of  USTR  in  trade  matters. 
Thus,  while  the  State  Department  under  President  Bush  was  delegated  the  task  of 
negotiating  the  parallel  NAFTA  environmental  agreements,  the  State  Department  persormel 
in  charge  of  this  negotiation  had  httle  experience  with  the  EPA  enforcement  progrjmis  at 
issue,  or  with  the  NAFTA  agreement.  Under  the  leadership  of  the  Bush  Administration's 
State  Department,  the  United  States  would  have  entered  the  negotiations  for  a  NAFTA 
parallel  environmental  commission  with  the  weakest  bargaining  position  possible.  (See  Letter 
from  26  Environmental  Groups  to  Assistant  Secretary  of  State  Curtis  Bohlen,  at  appendix 
B  to  this  testimony.)  Had  this  approach  been  followed.  Congressional  passage  of  NAFTA 
might  have  been  further  called  into  question. 

The  limitations  inherent  in  the  current  agency  structures,  magnify  themselves  when 
these  agencies  come  together  in  the  inter-agency  trade  emd  environment  poUcy  making 
process.  Over  the  past  calendar  year  alone,  by  conservative  estimate,  the  inter-agency  trade  and 
environment  process  has  directly  expended  more  than  2300  hours  of  government  staff  time 
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without  resulting  in  a  single  substantive  U.S.  policy  on  trade  and  environment.^^  Speaking 
from  past  experience,  if  an  attorney  in  private  practice  labored  for  a  full  year  without 
anything  to  show  for  it  their  tenure  might  be  short  lived. 

The  failure  of  the  inter-agency  process  to  move  forward  is  caused  by  a  number  of 
critical  flaws  in  the  process  itself.  Given  the  politicized  nature  trade  and  envirormiental 
policies  have  taken  on,  agencies  and  sub-agencies  with  little  involvement  in  actual  day-to-day 
trade  and  environment  issues  clamor  to  drive  the  process.  Meanwhile,  the  underlying 
structure  of  trade  and  environment  pohcy  making  inevitably  works  to  pit  substantive  offices 
and  agencies,  such  as  EPA,  and  the  National  Oceanographic  and  Atmospheric 
Administration,  at  odds  with  USTR  and  each  other.  "Infra"-agency  conflict  is  demonstrated 
by  the  inability  of  the  Food  and  Drug  Administration  (FDA),  an  important  voice  in 
protecting  U.S.  food  safety  and  labelling  standards  from  foreign  attack,  to  be  a  direct 
participant  in  the  inter-agency  process.  The  Department  of  Health  and  Human  Services 
(HHS)  is  seated  at  the  table,  relegating  FDA  to  participating  through  HHS.  These  flaws 
were  compounded  during  the  Bush  Adminisfration's  tenure  by  a  lack  of  direction  from  the 
political  level  to  guide  and  move  the  process. 

The  current  inter-agency  debate  over  the  role  of  public  participation  in  trade  decision 
making  is  instructive  in  this  regard.  Expanded  public  participation  would  democratize  trade 
policy  making,  and,  given  public  support  for  environmental  initiatives,  would  favor  stronger 
enviromnental  policies  and  environmentally-based  trade  policies.  Expanding  public 
p£irticipation  in  trade  policy  making  would,  however,  require  changes  to  current  USTR 
practices,  and  would  also  raise  issues  with  regard  to  the  manner  in  which  the  State 
Department  conducts  certain  negotiations.  {See  Letter  from  26  Environmental  Groups  to 
Assistant  Secretary  of  State  Curtis  Bohlen,  at  appendix  B  to  this  testimony.)  Thus,  USTR, 
which  has  little  institutional  experience  with  public  participation  and  has  struggled  somewhat 
in  its  early  efforts  to  implement  the  concept  in  its  own  practices,  is  confronted  on  the  one 
hand  by  EPA  arguing  for  open  government,  and  on  the  other  hand  by  the  State  Department 
citing  past  precedents  for  keeping  the  public  out  of  trade  and  environment  policy  making. 
Further,  during  this  entire  debate  their  has  been  httle  guidance  provided  from  the  cabinet 
level  and  above  to  direct  the  process  and  its  outcome.  Meanwhile,  other  nations  have 
solidified    their    positions   against    democratizing   in    zmy   manner   international   trade 


'^This  estimate  is  calculated  as  follows:  the  inter-agency  trade  and  environment  working 
group  meets  on  the  average  of  four  times  per  month,  with  at  least  15  staff  members  present 
for  at  least  two  hours,  yielding  a  subtotal  of  1440  staff  hours.  In  addition,  there  have  been 
at  least  three  OECD  trade  and  environment  meetings  in  Paris  attended  by  U.S.  delegations 
of  at  least  13  staff  members,  lasting  eight  hours  a  day,  for  three  days  (including  travel  time), 
yielding  a  subtotal  of  936  staff  hoiu^s.  The  combined  total  of  staff  time  expanded  thus  equals 
in  excess  of  2376  hours.  Note  that  this  total  fails  to  reflect  any  of  the  hours  of  staff  time 
used  in  preparation  for  these  meetings  or  in  follow-up  to  these  meetings,  nor  does  it  reflect 
the  hours  of  support  staff  time  expended  in  these  efforts. 
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negotiations,  mciking  any  U.S.  effort  in  this  regard  all  the  more  difficult. 

If  the  United  States  is  to  play  a  leadership  role  in  reconciling  trade  and 
environmental  concerns  within  the  international  community,  the  United  States  must  first  put 
its  inter-agency  house  in  order.  A  similar  prescription  is  also  appealing  in  the  broader 
context  of  U.S.  international  leadership  in  international  trade  policy  generjilly.  The  knee 
jerk  response  to  re-directing  and  jump  starting  the  inter-agency  process  is  to  further 
streamline  the  process  by  reducing  the  number  of  participants  and  the  time  for  decisions. 
This  approach  is,  however,  largely  inappropriate  here.  While  there  is  a  need  for  the  United 
States  to  develop,  in  short  order,  trade  and  environment  policies,  these  policies  must 
navigate  a  Sargasso  Sea  rife  with  domestic  and  international  complexities;  Ul  conceived, 
h£istily  formulated  policies  will  do  more  harm  than  good. 

Instead,  the  need  here  is  for  the  trade  and  enviroimient  policy  making  process  to  be 
opened  up  to  input  from  all  the  effected  communities  and  agencies,  as  well  as  Congress,  with 
an  eye  towards  achieving  common  ground  and  mutually  acceptable  pobcies.  With  the 
necess£iry  political  guidance,  a  federal  advisory  committee  approach,  similar  to  the 
negotiated  rule-mziking  approach  adopted  by  EPA  in  developing  the  regulations  under  Clean 
Air  Act  Amendments,  would  provide  a  forum  for  taking  the  wide  rzmge  of  existing  ideas  and 
developing  them  into  a  coherent  U.S.  policy. 

Early  on  in  the  trade  and  envirorunent  dialogue,  EPA  created  an  advisory  committee 
on  trade  and  envirorunent,  under  the  auspices  of  the  National  Advisory  Committee  on 
Environmental  Policy  and  Technology,  similar  in  structure  to  the  committee  discussed  above, 
to  guide  EPA's  trade  and  environment  work.  This  committee  was  instrumental  in  moving 
the  trade  and  environment  debate.  Unfortunately,  due  to  administrative  restructuring  within 
EPA,  this  committee  may  now  be  disbanded. 

Correcting  the  inter-agency  trade  and  environment  process  will  also  require  changes 
within  the  agencies  and  offices  involved.  USTR  is  either  too  large  or  too  small  to  conduct 
the  task  of  coordinating  trade  and  environment  policies  within  the  federal  government. 
USTR  should  either  be  reduced  in  size,  making  it  truly  a  coordinating  body  dependent  on 
the  program  agencies  for  support  and  guidance,  or  it  must  be  enlarged  to  zillow  it  to 
effectively  play  a  strategic  trade  poUcy  formulation  role. 

In  addition,  the  relationship  between  USTR  and  the  program  agencies  involved  in 
trade  and  the  environment  should  be  altered  to  provide  a  better  balance  between  the  trade 
and  environmental  agencies.  To  achieve  this  balance,  trade  policy  matters  must  be 
institutionalized  and  centralized  in  the  program  agencies,  in  particular  EPA.  The  inter- 
agency process  should  be  expanded  to  explicitly  provide  these  other  agencies  a  role  in  the 
process.  Moreover,  the  agencies  and  sub-agencies  participating  in  these  discussions  should 
be  those  with  a  direct  stake  in  their  outcome. 
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The  Role  of  Congress 

At  least  up  until  now,  U.S.  trade  and  environment  policy  making  has  also  suffered 
from  a  lack  of  Congressional  oversight.  In  response  to  concerns  that  Congress  was  especially 
susceptible  to  protectionist  interests  that  were  not  in  the  best  interests  of  U.S.  trade  policy, 
section  102  of  the  Trade  Act  of  1974,  as  amended  by  section  1102(b)  and  (c)  of  the 
Omnibus  Trade  and  Competitiveness  Act  of  1988,  provides  what  are  known  as  "fast  track" 
procedures  for  Congressional  consideration  of  certain  trade  agreements.'*  Fast  track 
procedures  provide  the  Executive  Branch  with  the  authority  to  negotiate  trade  agreements 
and  provide  special  rules  for  Congressional  consideration  of  qualifying  trade  agreements. 
Namely,  fast  track  procedures  limit  the  time  Congress  has  to  consider  qualifying  trade 
agreements  submitted  to  it  for  its  approval.  Fast  track  procedures  also  require  Congress  to 
vote  either  in  favor  of,  or  against,  a  qualifying  trade  agreement  and  its  implementing 
legislation,  eliminating  the  ability  to  amend  either  the  agreement  or  the  implementing 
legislation. 

These  procedures  have  come  under  intense  scrutiny  and  criticism  from  members  of 
both  the  environmental  community  and  government  watchdog  groups.  Opponents  of  fast 
track  argue  that  these  procedures  provide  the  Executive  Branch  with  "carte  blanche"  for  free 
trade  agreements,  with  minimal  oversight  from  Congress  and  the  American  public. 

On  March  1st,  1993,  the  statutory  authorization  for  fast  track  expired.  Thus,  in  order 
to  continue  negotiations  of  the  Uruguay  Round  of  the  GATT,  and  to  commence  negotiations 
of  other  bilateral  or  multilateral  trade  agreements.  President  Clinton  must  seek  re- 
authorization of  negotiating  authority.  The  President  has  reportedly  indicated  his  desire  that 
such  negotiating  authority  again  include  fast  track  procedures. 

If  President  Clinton  seeks  re-authorization  of  fast  track,  the  role  of  Congress  in  U.S. 
trade  policy  making  will  once  again  be  thrust  to  the  forefront.  Past  experience  with  the  Bush 
Administration's  refusal  to  provide  adequate  information  to  Congress  and  the  public 
concerning  the  U.S.  role  in  trade  negotiations  raises  serious  concerns  with  regard  to  a  "clean 
reauthorization"  of  fast  track.  However,  many  argue  that  the  special  nature  of  trade 
negotiations  requires  the  President  to  be  accorded  greater  leeway  and  authority  in 
conducting  these  negotiations.  Ultimately,  the  fate  of  fast  track  may  lie  in  this  Congress' 
ability  to  work  with  the  Chnton  Administration  to  craft  a  modified  fast  track  approach  that 
provides  the  Executive  Branch  with  adequate  environmental  benchmarks  as  part  of  its 
negotiating  goals  along  with  procedures  for  Congressional  and  public  oversight  and 
participation  in  the  negotiating  process. 


'*For  a  general  discussion  of  fast  track  see  Alan  F.  Homer  &  Judith  H.  Bello,  The  Fast 
Track  Debate:  A  Prescription  for  Pragmatism,  26  INT'L  LAW.  183  (1992). 
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The  Role  of  the  Public 

While  the  fast  track  procedures  have  largely  sheltered  U.S.  international  trade  policy 
making  from  the  public,  the  private  sector  advisory  system  does  provide  a  limited  existing 
mechanism  for  public  oversight  of  Executive  Branch  trade  policy  making  and  negotiations. 
The  private  sector  advisory  system  was  established  by  Congress  in  1974  with  the  explicit  goal 
of  ensuring  that  U.S.  trade  policy  and  negotiations  adequately  reflected  the  concerns  of  the 
private  sector.''  The  advisory  committee  structure  was  continued  by  the  Congress  in 
section  1631  of  the  Omnibus  Trade  and  Competitiveness  Act  of  1988.  The  advisory 
committees  are  organized  and  managed  by  USTR  in  conjunction  with  the  Secretaries  of 
Commerce,  Defense,  Labor,  Agriculture  and  Treasury.  There  are  approximately  1,000 
advisors  serving  on  almost  40  committees.  The  committee  structure  is  three-tiered,  such  that 
the  most  senior  level  consists  of  the  Advisory  Committee  for  Trade  Policy  and  Negotiations 
(ACTPN).  The  ACTPN  is  composed  of  45  representatives,  appointed  by  the  President, 
from  all  sectors  of  the  economy,  and  its  function  is  to  provide  overall  guidance  on  trade 
policy  matters,  including  trade  negotiations  and  agreements. 

The  second  tier  in  the  advisory  system  is  made  up  of  seven  policy  advisory 
committees  representing  overall  sectors  of  the  economy  (industry,  agriculture,  labor,  defense, 
services,  investment,  and  intergovernmental).  These  committees  focus  on  the  impact  of 
trade  issues  on  their  particular  sectors.  Finally,  sectoral  or  functional  advisory  committees 
have  also  been  estabHshed  consisting  of  technical  experts  from  various  sub-fields  in  the 
industry,  agriculture  and  labor  sectors.  Each  of  these  committees  analyzes  an  individual 
sector  or  commodity  group  (e.g.,  steel,  dairy,  services)  to  provide  specific  and  technical 
information  on  the  effect  of  trade  policy  options.  Members  of  the  second  and  third  tier 
committees  are  appointed  by  USTR  in  conjunction  with  the  secretary  of  the  relevant 
department  or  agency.  Membership  in  the  second  and  third  tier  committees  is  loosely 
governed  by  the  statute  in  that  it  specifies  certain  economic  sectors  that  should  be  included 
while  providing  that  "other  interests,  as  appropriate"  may  also  be  represented.'* 

The  advisory  committee  system  provides  its  private  sector  members  and  their  staffs 
with  unparalleled  and  direct  access  to  trade  policy  makers  and  negotiators.  This  access  is 
permitted  during  the  decision-making  on  trade  negotiating  objectives  and  during  the 
negotiations  themselves.  The  importance  of  the  opportunity  for  the  private  sector  advisors 
to  influence  the  composition  of  U.S.  trade  negotiating  objectives  should  not  be 
underestimated.  Once  formal  trade  negotiations  actually  begin,  it  becomes  extremely 
difficult  to  alter  the  U.S.  negotiating  course  because  of  the  constraints  posed  by  the  inter- 
agency process  not  to  mention  the  need  to  develop  and  implement  a  negotiating  position 
to  present  to  our  trading  partners.    It  is  thus  critical  for  any  affected  interest  to  have  its 


"  19  U.S.C.  §2155. 

'*See  19  U.S.C.  §2155  (c)(1). 
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voice  heard  before  trade  negotiations  begin.  The  interest  otherwise  faces  an  uphill  battle  to 
gain  trade  benefits  or  to  protect  its  turf  as  the  negotiations  commence,  positions  are 
solidified  and  agreement  is  reached  in  a  flurry  of  activity  and  last  minute  horse  trading. 

Furthermore,  advisory  committee  members  receive  regular  confidential  briefings  on 
the  status  of  trade  negotiations,  and  direct  input  to  the  negotiators  by  the  affected  sector  is 
facilitated  and  encouraged.  This  access  and  information  permits  the  committee  members 
to  marshal]  the  techniczil  resour<;es,  as  well  as  the  influential  contacts  necessary  to  attempt 
to  alter  the  course  of  negotiations  or  protect  turf  previously  secured.  In  addition.  Congress 
requires  the  private  sector  advisors  to  submit  a  report  to  Congress  on  any  trade  agreement 
entered  into  by  the  Administration  prior  to  its  consideration  by  Congress.  These  reports  set 
forth  the  negotiating  objectives  prescribed  by  the  committee  prior  to  the  commencement  of 
the  negotiations  and  analyze  the  extent  to  which  the  objectives  were  met  based  on  the  trade 
agreement  as  finzdly  negotiated.  These  advisory  committee  reports  also  permit  the 
committee  to  endorse  or  decline  to  endorse  the  final  trade  agreement  as  a  whole.  Individual 
members  of  the  committees  may  dissent  from  the  majority  view  or  file  separate  comments. 

Despite  this  well-regarded  public  advisory  committee  process,  the  advisory  process 
has  been  unable  to  keep  pace  with  need  for  environmental  representation  given  the 
environments'  increased  importance  with  respect  to  trade  policy.  That  the  environment  has 
been  elevated  to  a  critical  role  in  trade  policy  making  is  evidenced  by  today's  hearing  and 
others  held  by  the  Congress,  and  by  the  commencement  of  negotiations  of  a  supplemental 
environmental  agreement  in  conjunction  with  NAFTA.     The  Bush  Administrafion  did 
attempt  to  placate  the  environmental  movement  during  the  contentious  debate  over  the 
extension  of  fast  track  negotiating  authority  by  inviting  one  environmental  representative  to 
sit  on  the  ACTPN  and  four  other  environmental  representatives  to  join  the  second-tier 
sectoral  policy  advisory  committees.  These  five  individuals  caimot  adequately  represent  the 
entire  environmental  community,  nor  is  their  voice  strong  enough  to  be  heard  within  the 
advisory  committee  system  of  approximately  1,000  advisors  and  40  committees.  Additionally, 
four  of  the  representatives  chosen  by  President  Bush  came  from  organizations  that 
apparently  either  supported  the  President's  request  for  fast-track  reauthorization  or  agreed 
not  to  oppose  it."    Furthermore,  the  environmental  representative  to  the  ACTPN  chose 
not  to  dissent  from  or  comment  separately  in  the  final  ACTPN  committee  report  which 
endorsed  NAFTA  as  negotiated,  including  its  environmental  provisions.     The  present 
environmental  membership  in  the  advisory  committee  structure  is  therefore  extremely 
hmited  in  number  and  also  represents  but  one  point  of  view  on  environmental  effects 
associated  with  NAFTA,  effects  that  President  Clinton  recognized-even  during  his  fall 
Presidential  campaign— require  further  negotiation. 


"  See  Michael  Gregory,  Environment,  Sustainable  Development,  Public  Participation,  and 
the  NAFTA:  A  Retrospective,  1  J.  Env.  L.  AND  LIT.  99,  106  (1992). 
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Environmental  input  into  the  trade  policy  making  apparatus  should  no  longer  be 
treated  as  any  less  important  than  input  from  industry,  agriculture  or  labor  interests.  The 
human  impact  of  the  environmental  effects  of  unwise  trade  policy  can  be  as  wide-spread  as 
the  job  displacement  caused  by  industry  adjustment.  One  need  only  visit  the  U.S.-Mexico 
border  for  an  illustration  of  this  point.  Additionjilly,  consumer,  health  and  safety  interests 
can  be  put  directly  at  risk  by  trade  agreements,  as  the  Canadian  trade  suit  against  Puerto 
Rico's  milk  safety  standards  demonstrates.  While  there  are  valid  arguments  that  the 
economic  development  engendered  by  enhanced  trade,  can,  in  and  of  itself,  lead  to  increased 
environmental  protection  down  the  road,  U.S.  trade  policy  should  seek  to  protect  and 
increase  environmental  safeguards  even  prior  to  the  development  of  this  new  environmental 
ethic.  The  existing  private  sector  advisory  system  is  one  method  of  ensuring  that 
environmental  interests  are  able  to  directly  contribute  their  expertise  and  concerns  to  U.S. 
trade  policy  makers.  Taking  full  advemtage  of  this  avenue  of  participation  and  incorporating 
environmental  concerns  can  also  lead  to  greater  public  acceptance  of  the  concept  of  trade 
agreements  and  the  concomitant  costs  and  benefits  to  society. 

Fortimately,  Congress  wisely  designed  the  advisory  committee  statute  with  the 
flexibility  required  to  address  the  need  for  full  and  fair  environmental  representation  in  the 
advisory  committee  process.  Environmental  interests  qualify  as  the  "other  interests,  as 
appropriate"  referenced  in  the  statute  for  representation  as  a  second-tier  advisory 
committee.  Such  an  "Environmental  Policy  Advisory  Committee  for  Trade  Negotiations  and 
Trade  Polic/'  (EPAC)  could  be  technically  supported  by  a  third  tier  sectoral  advisory 
committee  as  the  statute  also  permits.  Despite  USTR's  professed  interest  in  an  EPAC, 
USTR  has  failed  to  create  an  EPAC  for  more  than  two  years  now. 

In  order  to  ensure  that  the  wide  range  of  views  in  the  environmental  community  are 
heard,  an  EPAC  should  be  formed  with  membership  determined  in  cooperation  with  the 
environmental  commimity  itself.  The  selection  of  members  could  be  accomplished  through 
a  nominating  process  among  environmental  NGOs.  Thereafter,  and  from  the  individuals 
nominated,  USTR  in  conjunction  with  EPA  can  select  the  members  of  the  EPAC  for 
rotating  terms.  Consumer  groups  with  relevant  trade  expertise,  along  with  the  environmental 
goods  and  services  sector  (e.g.,  The  Environmental  Business  Council)  should  also  be 
represented  on  the  EPAC.  Environmental  membership  should  continue  on  the  first-tier 
ACTPN,  but  this  representative  should  also  be  chosen  through  a  nominating  process 
undertaken  by  the  environmental  community. 

The  actions  needed  to  create  an  EPAC  can  begin  immediately.  It  is  recommended 
therefore,  that  the  Congress  urge  the  Clinton  Administration  to  undertake  this  important 
step  to  begin  to  integrate  environmental  interests  into  U.S.  trade  policy  making  through  the 
creation  of  an  EPAC  in  the  private  sector  advisory  system.  As  will  be  discussed  in  the 
second  panel  today  on  NAFTA,  environmental  issues  were  not  comprehensively  addressed 
in  those  negotiations.  With  the  immediate  creation  of  an  EPAC,  enviroimiental  interests  will 
not  be  wholly  excluded  from  participating  in  the  continuing  negotiation  of  the  Uruguay 
Round  of  the  GATT  and  the  probable  request  for  an  extension  of  the  President's  trade 

15 


102 


negotiating  authority.  Such  environmental  participation  could  certainly  ease  the  path  for  the 
Clinton  Administration  as  it  seeks  approval  from  the  Congress  for  these  major  trade  policy 
initiatives.  The  effectiveness  of  an  EPAC,  however,  will  be  largely  dependent  upon  the 
structural  changes  within  USTR  discussed  above.  Simply  treating  the  environment  as  a 
sector,  pitted  against  other  sectors,  will  not  address  the  larger  question  of  trade  and 
environment  integration.  Nonetheless,  an  EPAC  would  be  an  important  step  in  such  an 
integration  process. 

Public  participation  in  trade  and  enviroimient  policy  making  will  only  be  of  xise  if  the 
public  is  aware  of  the  consequences  of  the  decisions  to  be  takeiL  Under  the  Bush 
Administration,  the  public  was  routinely  denied  the  information  necessary  to  play  an 
informed  role  in  trade  decision  making.  Most  notably,  the  Bush  Administration's  repeated 
refusals  to  prepare  and  make  available  an  environmental  impact  statement  concerning  both 
the  NAFTA  and  GATT  negotiations  precluded  the  public  from  understanding  the 
ramifications  of  these  agreements  and  of  the  policy  options  available  in  crafting  them.  The 
fundamental  principles  imderlying  the  National  Enviroimicntal  Policy  Act^  must  be  fully 
applied  to  trade  agreements. 


Conclusion 

The  trade  and  environment  policy  making  process  is  in  need  of  a  substantial  overhaul. 
Absent  significant  changes  to  the  U.S.  trade  and  environment  policy  making  process,  the 
interaction  of  trade  and  environment  issues  threatens  to  undermine  U.S.  economic  and 
environmental  interests.  Given  the  pace  with  which  these  issues  are  moving  forward,  and 
the  relative  inexperience  of  policy  makers  in  this  new  field,  such  an  overhaul  should  not  be 
unexpected,  nor  should  it  be  resisted.  We  hope  the  suggestions  herein  will  be  useful  in 
undertaking  this  review.  Thank  you  for  the  opportimity  to  appear  before  you. 


"42  U.S.C.  §§  4321-4370a. 
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I  E  Le  ^W  """^^  Slates  Council  lor 

International  Business 


February  11,  1993 


Ms.  Carmen  Suro-Bredie 

Assistant  United  States  Trade  Representative 

Office  of  U.S.  Trade  Representative 

600-17tii  Street,  NW 

Room  409 

Washington,  DC  20506 

Dear  Carmen: 

Drawing  on  our  experience  as  members  of  the  U.S.  Delegation  to  the  February  1st 
and  2nd  meeting  of  the  Organization  for  Economic  Cooperation  and  Development  (OECD) 
Joint  Experts  Group  on  Trade  and  the  Environment  we  wish  to  offer  the  following  joint 
observations  and  proposals  for  the  more  effective  participation  by  representatives  from  the 
business  and  environmental  communities  in  the  United  States'  inter-agency  process 
concerning  the  OECD's  trade  and  environment  work.  We  strongly  believe  that  the  U.S. 
government  can  benefit  from  the  considered  and  timely  input  of  views  from  such 
representatives.  The  current  procedures  for  facilitating  such  participation,  however,  are  both 
inadequate  and  inefficient 

In  order  to  improve  public  participation  in  the  U.S.  inter-agency  trade  policy  making 
process,  the  U.S.  government  should  create  a  formsil  advisory  conmiittee  on  trade  and 
environmental  policy,  comparable  to  the  other  policy  advisory  committees  under  the  ACTPN 
system.  We  believe  the  immediate  implementation  of  such  an  advisory  committee  would  be 
highly  beneficial  to  the  U.S.  goverrmient  pohcy  making  process. 

If  you  wish,  however,  to  maintain  the  present  system  of  nominating  two  private  sector 
representatives,  the  participation  of  these  private  sector  representatives  could  be 
substantially  improved  by  taking  the  following  actions: 


104 


Representatives  from  both  the  business  and  environmental  communities 
should  he  selected  by  these  communities  well  in  advance  of  the  next  meeting 
of  the  OECD  experts. 

Representatives  should  receive  copies  of  all  documents  relevant  to  the 
meeting  as  soon  as  they  arc  available  lo  the  U.S.  govemnxent .  We  propose  that 
the  representatives  consult  with  members  of  their  respective  constituencies 
concerning  the  issues  raised  in  the  documents  upon  which  they  are  asked  to 
comment,  though  not  of  course,  about  the  specific  language  in  the  papers  and 
without  distributing  copies  of  them. 

The  objectives  of  this  consultation  process  would  be  to  provide  comments  to 
the  U.S.  government  that  are  representative  of  the  views  of  both  the 
environmental  and  business  communities.  It  is  crucial  to  the  U.S.  trade  policy 
making  process  that  the  government  get  timely  and  considered  views  from 
representatives  of  those  communities,  thus  they  must  receive  the  documents 
to  be  reviewed,  well  in  advance.  It  must  be  understood,  however,  that  unless 
explicitly  stated,  any  comments  would  be  offered  in  the  representatives 
personal  capacities,  and  not  as  the  official  views  of  their  respective 
constituencies  or  individual  organizations.  Representatives  should 
submit  any  comments  they  have  on  the  documents  to  the  co-chairs  of  the  U.S. 
delegation  at  the  earliest  opportunit)'.  The  co-chairs  and  the  private  sector 
representatives  on  the  delegation  should  then  meet,  to  discuss  the 
representatives  recommendations. 


•  Representatives  of  the  two  communities  should  be  involved  from  the  onset  in 

the  process  of  developing  the  U.S.  positions  for  the  OECD  meetings. 
Providing  time  for  representatives  to  consult  with  their  constituencies  before 
the  U.S.  positions  have  been  set  will  allow  our  advice  and  counsel  to  play  a 
greater  role  in  developing  informed  and  sound  U.S.  policies  regarding  the 
OECD  trade  and  environment  process.  It  is  precisely  this  need  for  early  and 
ongoing  consultations  that  has  led  us  to  recommend  a  Trade  and 
Environmental  Advisory  Committee  as  discussed  above. 

We  believe  that  it  is  vital  to  have  private  sector  representatives  present  at  the  OECD 
meetings.  Thus,  we  strongly  support  the  efforts  of  USTR,  and  the  other  U.S.  agencies 
involved,  to  ensure  our  ability  to  be  present  at  and  participate  in  the  OECD  process. 
However,  our  overall  ability  to  contribute  constructive  advice  to  the  U.S.  government 
depends  on  the  timely  receipt  of  the  relevant  documents  and  on  our  ability  to  meet  with 
members  of  the  delegation  during  the  inter-agency  process,  to  discuss  our  recommendations. 

If  at  any  time  in  the  future  participation  of  the  private  sector  representatives  on  the 
U.S.  delegation  is  blocked  by  another  OECD  member  country  delegation  during  a  meeting, 
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the  chair  of  the  U.S.  delegation  should  meet  with  the  busine.s.s  and  environmental  community 
repre.sentatives  to  formulate  the  U.S.  position  to  be  advanced  at  the  relevant  OECD 
meeting.  We  strongly  recommend  that  the  chair  of  the  U.S.  delegation  de-brief  the  business 
and  environmental  communities,  shortly  after  the  meeting  in  Paris.  This  would  also  be  the 
occasion  for  the  two  representatives  to  be  informed  of  the  results,  as  supplemented  by  any 
private  de-briefing  for  them  which  the  chair  deems  necessary.  Again,  given  the 
confidentiality  restrictions,  we  cannot  report  to  our  constituents  any  more  than  what  is 
authorized  and  is  conveyed  to  them  by  the  government's  spokesperson,  and  of  course,  we 
cannot  share  any  restricted  documents  with  our  constituents,  or  our  individual  organizations. 

If  USTR  determines  that  an  ACTPN  committee  should  be  formed,  we  would  be  more 
than  willing  to  assist  you  in  this  endeavor.  If,  however,  you  wish  to  continue  the  current 
process,  as  modified  by  our  recommendations,  we  will  select  representatives  from  the 
business  and  environmental  sectors  for  the  next  OECD  meeting  as  soon  as  possible.  In  the 
event  that  you  opt  to  maintain  the  current  process,  without  modification,  and  without  the 
opportunity  for  us  to  offer  our  recommendations  in  a  timely  fashion,  we  would  want  to 
inform  our  colleagues  and  our  respective  constituents  of  the  views  we  have  expressed  in  this 
letter  and  our  views  that  the  present  arrangement  is  counter-productive  to  our  efforts  to 
democratize  the  decision  making  process  and  for  conveying  useful  advice  on  these  issues  to 
either  of  our  communities.  To  this  end,  we  can  only  conscientiously  consider  recommending 
to  our  constituencies  that  our  organizations  continue  to  support  the  costs  of  our  participation 
in  future  meetings  if  we  can  genuinely  be  of  service  to  the  U.S.  delegation. 


We  look  forward  to  hearing  from  you  at  your  earliest  convenience.  (Robert  Morris: 
202-37 1-1316;  Durwood  Zaelke:  202-332-4840) 


Sincerely, 
/ 


/ 


Robert  Morris, 
U.S.  Council  for 
Interiiatipnal  Business 


/^ 
Durwood  Zaelke, 

Center  for  International 

Environmental  Law 
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CENTER    FOR    INTERNATIONAL    ENVIRONMENTAL   LAW 


1621  Conneaicut  Avenue.  NW 

Suite  300 

Washington.  DC  20009-1075 

Phone:  202-332-4S40 

Fax:  202-1)2-486; 

E-NUit:  ciclusa  igc.or>t 

By  fkcsimOe:  Hard  copy  by  surface  maS 

November  18,  1992 

The  Honorable  Curtis  Bohlen 

Assistant  Secretary  for  Oceans,  Intematiooal 

Environment  &.  Scientific  Affairs 
Department  of  State 
Washington,  D.C.  20520-7818 
Facsimile:  (202)  647-0217 

Re:       Critique  of  the  Proposed  North  American  Commission  on  the  Environment 

Dear  Mr.  Bohlen: 

Thank  you  for  taking  the  time  to  brief  members  of  the  environmental  community  on 
the  negotiations  for  the  North  American  Commission  on  the  Environment  (the  "NACE"  or 
the  "Commission").  Vie  Center  for  Intenmtional  Environmental  Law,  Defenders  of  Wildlife, 
Sierra  Club,  Greenpeace,  Public  Citizen,  Friends  of  tlie  Eartli,  Tlie  Humane  Socie^f  the 
United  Stales,  Arizona  Toxics  Information,  Proyecto  Fronteriza  de  Educacion  Ambiemal,  Red 
Fronteriza  del  Salud  y  Ambienie,  Border  Ecology  Project,  The  Fair  Trade  Campaign,  Enlace 
Ecologico,  Vie  Commiuiity  Nutrition  Institute,  Earth  Island  Institute,  Humane  Society 
International,  Wliale  &  Dolphbi  Conservation  Society,  huemational  Ftvid  for  Animal  Welfare, 
International  Wildlife  Coalition,  Eartlurust,  Environmental  Investigation  Agency,  Rainforest 
Action  Network,  and  Vie  Fund  for  Animals  strongly  support,  in  principle,  the  creation  of  a 
trilateral  environmental  commission  between  the  United  States,  Canada,  and  Mexico. 
However,  taking  into  account  the  information  you  provided  us,  we  are  troubled  by  the 
current  direction  of  the  NACE  negotiations. 

Our  fundamental  concern  is  simple:  we  believe  the  NACE  will  effectively  add  nothing 
to  the  efforts  to  address  environmental  concerns  raised  by  the  North  American  Free  Trade 
Agreement  (NAFTA)  and  tri-national  trade  and  investment  wUess  the  negotiations  for  its 
creation  are  radically  altered.  The  new  direction  we  believe  the  negotiations  should  follow 
is  e.xplained  in  the  following  comments. 
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The  Honorable  Curtis  Bohlen 

Assistant  Secretary  for  Oceans,  International 

Environment  &  Scientific  Affairs 
Department  of  State 
November  18,  1992:  Page  2  of  7 


Powers  and  Duties 

First,  we  are  concerned  that  the  scope  of  the  NACE's  powers  and  duties  is  too 
narrow.  The  fundamental  rationale  for  the  NACE  is  to  monitor  the  environmental  effects 
of  NAFTA  and  to  ensure  that  increased  trade  under  NAFTA  does  not  jeopardize  human 
health  and  the  environment.  Yet,  as  currently  envisioned  by  the  negotiators,  the  NACE's 
principal  task  will  be  to  coordinate  enviroimiental  policies  among  the  three  member 
countries.  The  Commission  has  no  powers  to  perform  what  we  understand  to  be  its  primary 
task  and  principal  reason  for  creation-monitoring  NAFTA.  The  NACE's  powers  must 
include,  at  minimum,  the  ability  to  monitor  enviroimiental  threats  and  address  enviroimiental 
degradation,  particularly  when  these  threats  or  degradation  relate  in  any  way  to  the  NAFTA. 

Further,  we  believe  that  in  order  for  the  NACE  to  be  able  to  address  the  serious 
existing  and  future  environmental  hazards,  the  Commission  should  have  the  power  to  ensure 
the  enforcement  of  each  country's  own  environmental  laws.  Empowering  the  NACE  with 
the  authority  to  halt  polluting  activities  while  providing  appropriate  remedies  to  those 
harmed  will  create  both  an  effective  deterrent  to  a  nation  foregoing  enforcement  of  its 
existing  environmental  laws,  and  a  powerful  incentive  for  each  nation  to  fulfill  its  own 
environmental  responsibilities.  An  alternative  approach  to  achieve  the  same  goal  would  give 
the  NACE  the  authority  to  condition  the  realization  of  NAFTA-enhanced  free  trade  benefits 
by  each  country  upon  the  enforcement  of  their  own  environmental  laws.  While  we  recognize 
that  there  are  concerns  over  the  NACE  infringing  upon  the  sovereignty  of  the  member 
countries,  NAFTA  itself,  in  such  areas  as  the  intellectual  property  and  antitrust  sections, 
infringes  upon  the  sovereignty  of  the  member  countries;  these  trespasses  are,  however, 
believed  to  be  minimal  and  justifiable  in  light  of  the  economic  benefits  NAFTA  presents. 
Similarly,  environmental  concerns  should  be  an  integral  part  of  trade  decision-making. 

Moreover,  we  are  concerned  that  even  the  NACE's  limited  coordination  powers,  as 
now  being  negotiated,  are  too  narrowly  defined.  As  you  related  the  powers  now  being 
negotiated,  the  NACE  can  only  take  up  matters  that  are  either  trilateral  in  nature  or  arise 
under  NAFTA.  These  jurisdictional  parameters  substantially  limit  the  NACE's  ability  to 
coordinate  among  the  three  countries  with  an  eye  towards  avoiding  trade  and  environmental 
conflicts.  Many,  if  not  most,  trade  and  environmental  conflicts  arise  in  a  bilateral  context. 
Under  the  Commission's  current  fi-amework  the  NACE  will  have  no  role  in  preempting 
these  conflicts.  For  example,  if  the  United  States  is  required  under  statute  to  address  a 
bilateral  environmental  threat  by  taking  trade  measures  against  the  offending  nafion,  this 
action  will  not  come  within  the  NACE's  jurisdicfion  unfil  the  United  States  applies,  or 
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perhaps  threatens  to  apply,  the  trade  measures  in  question.^  By  the  time  the  NACE  is 
empowered  to  hear  the  envirormiental  concern,  the  case  wil]  most  likely  be  under 
consideration  by  a  trade  dispute  panel  under  NAFTA  article  20.  Further,  given  the 
limitations  of  existing  bilateral  agreements  between  the  United  States  and  Canada,  and  of 
the  recently  signed  bilateral  agreement  between  Mexico  and  the  United  States,  there  is  no 
effective  bilateral  mechanism  for  avoiding  trade  and  envirormient  conflicts.^  The  NACE's 
limited  jurisdictional  powers  as  now  being  negotiated  are  antithetical  to  the  original  goals 
of  the  NACE  and  will  uimecessarily  handicap  the  efforts  to  monitor  the  wide  range  of 
environmental  effects  caused  by  NAFTA. 


Structure 

The  structure  of  the  NACE  currently  being  discussed  also  precludes  the  NACE  from 
effectively  addressing  environmental  threats  and  concerns.  As  now  envisioned,  except  when 
the  environmental  officials  of  the  three  countries  come  together  to  meet,  the  NACE  will 
exist  only  on  paper.  Under  this  structure  the  NACE  will  have  no  independent  ability  to 
gather  and  develop  objective  information.  The  NACE's  ability  to  address  an  environmental 
concern  will  be  totally  dependent  upon  the  three  member  countries  submitting  the  necessary 
information.^  Often,  it  will  be  against  a  country's  misperceived  short-term  interests  to 
gather  and  provide  information  about  its  environmental  deficiencies  to  its  trading  partners 
and  the  international  community.  Thus,  it  is  likely  that  the  NACE  will  suffer  from  an 
inability  to  obtain  the  information  necessary  to  fulfill  even  its  limited  functions  now  being 
discussed. 


^Similar  problems  would  arise  if  the  trade  sanctions  imposed  were  discretionary  under 
United  States  law. 

^See  Agreement  Between  the  Government  of  Mexico  and  the  Government  of  the  United 
States  of  America  Regarding  Strengthening  of  Bilateral  Cooperation  Through  the 
Establishment  of  a  Joint  Committee  for  the  Protection  and  Improvement  of  the 
Environment.  , 

^It  is  possible  that  under  the  current  framework  the  parties  might  choose  to  create  a 
standing  committee  on  a  particular  environmental  issue  and  staff  it  from  the  environmental 
protection  agencies  of  the  three  countries.  However,  the  hkelihood  of  such  committees 
being  created  is  substantially  diminished  by  the  lack  of  dedicated  funding  for  such 
committees.   See  funding  concerns  set  out  below. 
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The  NACE  must  have  the  independent  ability  to  gather  and  analyze  relevant  information 
and  to  do  this  the  NACE  must  have  some  form  of  permanent  staff. 

Additionally,  we  support  President-elect  Clinton's  proposal,  aimounced  in  his  October 
4,  1992  speech  delivered  at  Raleigh,  North  Carolina,  to  place  responsibility  for  the  conduct 
of  this  trilateral  envirormiental  protection  commission  at  a  higher  level  of  government  than 
the  ministerial  level  now  proposed.  To  this  end,  we  firmly  support  the  idea  that  the 
responsibility  for  United  States'  participation  in  the  commission  be  vested  with  the  Vice 
President  in  the  United  States,  and  would  support  similar  efforts  to  elevate  the  level  of 
governmental  participation  in  Mexico  and  Canada. 


Funding 

Our  concerns  regarding  the  NACE's  structure,  and  the  need  for  the  creation  of  a 
permanent  NACE  Secretariat,  are  intimately  tied  to  our  concern  over  the  funding 
arrangements  for  the  NACE.  As  you  related  to  us,  the  current  negotiations  would  have  each 
country  pay  for  its  own  participation  in  the  NACE  meetings,  and,  if  additional  NACE 
activities  are  undertaken,  the  funding  for  these  activities  will  be  determined  when  these 
activities  are  agreed  upon.  This  funding  structure  will  significantly  limit  the  actions  of  the 
NACE.  Faced  with  financial  constraints,  the  member  countries  will  be  hard  pressed  to  find 
monies  to  pay  for  their  own  participation  in  the  NACE,  let  alone  to  fund  additional  NACE 
actions.  The  end  result  is  likely  to  be  that  the  NACE  will  exist  only  as  a  set  of  meetings, 
held  at  best  a  few  times  each  year,  to  discuss  environmental  affairs-nothing  more.  This  is 
a  far  cry  from  the  NACE  envisioned  by  the  undersigned  organizations.  In  order  for  the 
NACE  to  work,  a  trilateral  fund  must  be  created  to  provide  dedicated  monies  for  NACE 
activities.  Funds  may  also  be  raised  as  part  of  the  fines  or  damages  received  in  citizen 
actions  {Qui  Tarn)  triggered  under  the  NACE  or  NAFTA  and  its  implementing  legislation. 
The  monies  for  the  NACE  must  be  sufficient  to  fund  the  permanent  NACE  Secretariat  and 
to  cover  the  costs  of  the  activities  the  NACE  Secretariat  should  be  empowered  to  conduct. 
These  monies  should  also  be  available  to  fund,  where  necessary,  the  participation  of  citizens 
in  the  NACE's  activities. 


Public  Participation 

We  are  particularly  concerned  by  the  lack  of  public  participation  in  the  negotiation 
of  the  NACE.  We  believe  that  public  participation  is  an  essential  element  to  the  creation 
of  an  effective  trilateral  environmental  commission.  We  commend  you  for  your  efforts,  and 
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the  efforts  of  USTR  and  EPA,  to  encourage  public  participation  in  the  Border  Plan  process. 
The  previous  efforts  undertaken  to  bring  the  public  into  the  Border  Plan  process  should 
serve  as  a  precedent  and  model  for  the  NACE  negotiations. 

Additionally,  we  are  concerned  that  the  NACE  as  now  proposed  lacks  sufficient 
opportunities  for  public  participation  in  the  Commission's  activities.  For  example,  the 
current  NACE  framework  would  require  citizens'  complaints  and  concerns  to  be  filtered 
through  their  national  governments,  giving  these  govenmients  a  veto  over  the  issues  the 
NACE  will  hear.  In  order  for  the  NACE  to  serve  the  needs  of  citizens  in  all  three  nations, 
citizens  must  have  the  right  to  petition  the  NACE  directly,  as  well  as  their  own  governments, 
to  investigate  their  grievances.  Thereafter,  the  NACE  should  investigate  such  petitions  and 
complaints  unless,  within  a  reasonable  time  period,  an  adequate  national  remedy  is  shown 
to  exist. 

Further,  the  current  NACE  proposal  fails  to  grant  citizens  in  all  three  participating 
countries  the  right  to  have  access  to  and  panicipate  in  all  of  the  NACE's  activities.  In  order 
for  the  NACE  to  be  an  effective  mechanism  for  sustainable  development  and  environmental 
protection  in  the  three  member  countries,  the  public  must  have  the  right  of  access  to  and 
participation  in  all  the  Commission's  workings.  We  recognize  that,  in  certain  instances,  there 
is  a  role  for  secrecy  in  international  relations,  however,  existing  diplomatic  channels  already 
provide  sufficient  opportunities  for  conducting  these  sensitive  affairs  without  imposing  hmits 
on  participation  in  the  NACE  as  well."* 

We  understand  that  at  least  one  of  the  United  States'  NAFTA  and  NACE  partners, 
Mexico,  shares  our  belief  that  public  participation  is  sine  qua  non  to  an  effective  trilateral 
environmental  commission.  President  Salinas  is  on  record  as  supporting  public  participation 
in  monitoring  environmental  laws  and  participating  in  environmental  decision-making,^  and 
presumably  this  includes  the  NACE,  as  well  as  NAFTA-related  trade  and  environmental 
issues.  Further,  we  have  reason  to  believe  that  during  the  recent  NACE  negotiations  in 
Ottawa,  Mexico  advocated  the  public's  involvement  in  the  NACE  negotiations,  and  in  the 
NACE  itself.  We  also  have  reason  to  believe  that  Mexico  proposed  during  these 
negotiations  the  creation  of  an  independent  mechanism  for  the  NACE  to  receive  complaints 
from  the  public. 


^he  rights  of  citizens  to  participate  in  the  NACE's  international  monitoring  and 
enforcement  activities  must  be  separate  from,  and  without  prejudice  to,  any  independent 
rights  of  judicial  or  administrative  review  granted  to  citizens  under  other  provisions  of 
domestic  or  international  law. 

^See  A  Conversaiion  With  Mexico's  President,  International  Wildlife,  Sept./Oct.  1992. 


Ill 


The  Honorable  Curtis  Bohlen 

Assistant  Secretary  for  Oceans,  International 

Environment  &  Scientific  Affairs 
Department  of  State 
November  18,  1992:  Page  6  of  7 

The  briefing  on  the  NACE  you  provided  us  left  us  with  the  distinct  impression  that 
the  United  States  had  been  a  leading  advocate  of  citizen  participation  in  the  NACE  during 
the  Ottawa  negotiations.  This  impression,  however,  appears  to  conflict  with  the  information 
we  have  received  concerning  Mexico's  positions  during  the  Ottawa  negotiations.  In  light  of 
these  apparent  contradictions,  could  you  please  set  forth  for  us  the  Ignited  States' 
negotiating  positions  on  the  following:  1)  citizens'  participation  in  the  negonation  of  a 
trilateral  environmental  commission;  2)  direct  citizens'  participation  in  the  activities  of  the 
trilateral  commission  itself;  3)  the  establishment  of  an  independent  mechanism  for  the 
trilateral  commission  to  receive  citizens'  complaints;  and  4)  any  other  considered  mechanism 
for  citizen  or  other  independent  revie^y  of  envirormiental  performance  or  compliance  of  the 
NACE/NAFTA  parties.  Perhaps  the  simplest  way  to  clarify  the  United  States'  negotiating 
positions  on  these  matters  would  be  to  provide  us  with  the  State  Department's  negotiating 
instructions  for  the  Ottawa  meeting,  and  for  all  future  NACE  negotiations.  We  strongly  urge 
the  United  States  to  aggressively  pursue  the  negotiation  of  a  NACE  which  provides  the 
public  in  all  member  countries  the  right  to  unfettered  access  to  and  participation  in  the 
Commission's  activities. 


Pace  of  Negotiations 

Related  to  our  concerns  over  the  lack  of  public  participation  in  the  NACE 
negotiations,  we  are  also  troubled  by  the  rapid  pace  of  the  NACE  negotiations.  We  believe 
that  the  breakneck  pace  of  these  negotiations  precludes  the  public  from  effectively 
participating  in  the  creation  of  the  NACE.  Lack  of  public  participation  in  the  NACE's 
creation  may  undermine  public  confidence  in  the  institution,  ultimately  diminishing  its 
effectiveness,  and,  potentially,  threatening  public  support  for  NAFTA  itself.  Moreover,  a 
hastily  created  NACE  will  lack  the  substantive  framework  necessary  for  it  to  play  a  useful 
role  in  trilateral  environmental  and  trade  affairs. 
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If  the  NACE  is  to  be  an  effective  international  institution  dedicated  to  sustainable 
development  and  the  protection  of  human  health  and  the  environment  among  and  between 
the  three  member  countries,  the  concerns  set  out  above  must  be  reflected  in  the  negotiations 
of  the  NACE  and  the  Commission's  ultimate  framework  and  scope  of  powers.  A  trilateral 
Commission  comprised  of  nothing  more  than  an  intermittent  series  of  ministerial  meetings, 
forced  to  scramble  for  a  budget,  devoid  of  investigative  or  enforcement  powers,  and  closed 
to  public  participation  will  do  nothing  to  improve  the  environment  in  the  member  countries. 
We  still  do  believe  the  idea  of  the  NACE  has  merit  and  we  hope  that  a  more  realistic  and 
imaginative  proposal  for  a  trilateral  commission  will  be  presented  to  Congress  as  a 
supplemental  part  of  the  overaU  NAFTA  package.  We  look  forward  to  your  response  and 
would  welcome  the  opponunity  to  discuss  our  concerns  with  you  more  fully.  Thank  you. 

Respectfully  submitted. 
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Introduction 


Mr.  Chairman,  we  welcome  this  opportvmity  to  disaiss  the  important  issue  of 
international  trade  and  its  impacts  on  the  environment,  health  and  safety. 

In  the  next  year.  Congress  likely  will  face  votes  on  the  North  American  Free  Trade 
Agreement  (NAFTA),  the  Uruguay  Round  expansion  of  the  General  Agreement  on 
Tariffs  and  Trade  (Uruguay  Rovmd)  and  the  reauthorization  of  a  special  "fast  track" 
procedure  for  Congressional  consideration  of  international  trade  agreements.  This 
Committee  is  doing  a  service  to  both  the  Congress  and  the  public  by  making  the 
environmental,  health  and  safety  issues  of  trade  a  Committee  priority,  and  by  holding 
this  hearing. 

While  admittedly  it  is  difficult  to  predict  the  precise  effect  that  the  rather  technical 
language  of  the  NAFTA  and  Uruguay  Round  will  have,  few  contest  that  the  impacts  on 
U.S.  environmental  and  consumer  policy  will  be  great.  The  NAFTA  and  Uruguay  Round 
will  extend  the  purview  of  trade  agreement  into  such  intimate  issues  as  food  safety, 
control  of  natural  resources,  and  consumer  product  safety.  Congressional  decisions  to 
approve  the  NAFTA  and  the  Uruguay  Round  will  have  far-reaching  future  effects  on 
this  covrntr/s  ability  to  adopt  and  enforce  strong  environmental,  consumer,  and  worker 
safety  measures.  The  Agreements  will  obligate  both  the  federal  and  state  governments 
to  adhere  to  a  set  of  principles  that  limit  our  ability  to  determine  the  nature  of  our 
environmental  and  consumer  protections.  Other  signatories  to  these  Agreements  will 
be  given  means  to  require  us  to  accept  imports  that  fall  short  of  our  protections,  and 
to  challenge  our  laws  before  international  trade  tribunals,  which  may  order  us  to  pay 
monetary  sanctions  if  we  do  not  weaken  our  laws. 

Despite  the  extension  of  trade  rules  to  environmental  and  consumer  protection 
issues,  the  NAFTA,  the  Uruguay  Round,  and  the  congressional  fast  track  procedure 
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provide  no  changes  in  the  procedures  for  developing  trade  pohcy  nor  in  the  operations 
of  the  actual  trade  agreements  to  acconunodate  these  new  policy  areas.  Thus,  the 
upcoming  trade  agreements  will  profoundly  impact  the  maimer  in  which  policy  on 
environmental  and  consumer  protection  will  be  developed,  and  decisions  in  these  areas 
taken.  Years  of  citizen  advocacy  has  resulted  in  systems  of  policy  formation  and 
decision-making  in  the  United  States  that  provide  opportuiuty  for  citizen  participation 
and  oversight.  The  openness  provided  by  the  Freedom  of  Information  Act,  the 
Government  in  the  Sunshine  Act,  the  federal  Advisory  Committee  Act,  the 
Administrative  Procedure  Act  and  other  federal  and  state  procedural  safeguards,  is 
sharply  contrasted  by  the  secrecy  and  exclusion  that  currently  permeates  trade  policy 
formation  and  the  dispute  and  standards-setting  bodies  the  NAFTA  and  Uruguay  Round 
would  establish. 

In  svmunary,  we  believe  that  the  international  trade  arena  is  an  inappropriate 
forum  for  decision-making  on  environmental,  health  and  safety  policy.  Further,  while 
we  believe  in  the  need  for  international  trade  rules  to  rationalize  international  commerce, 
we  believe  it  is  vital  to  recogiuze  that  trade  rules  like  any  system  of  rules  embody 
certain  values  and  goals.  At  present,  both  the  procedural  and  substantive  rules  that  now 
characterize  international  trade  policy  as  established  in  the  General  Agreement  on  Tariffs 
and  Trade,  and  amplified  in  sub-agreements  such  as  the  NAFTA,  conflict  with  the 
procedural  needs  and  substantive  values  of  environmental  and  consimier  protection. 
Policy-making  on  such  issues  must  remain  fully  within  the  jurisdiction  of  more 
demoaatic  and  accoimtable  bodies  situated  geographically  so  as  to  maximize  the 
opportunity  for  citizen  oversight  and  participation.  However,  changes  to  open  current 
trade  procedures  to  the  public  and  to  neutralize  current  trade  rules'  negative  impact  on 
environmental  and  consumer  protection  are  necessary  to  improve  the  unacceptable  status 
quo.  Such  changes  to  domestic  trade  law  and  to  mtemational  trade  agreements  are 
urgently  needed. 

Congressional  votes  to  approve  such  far  reaching  trade  agreements,  as  the 
NAFTA  and  the  Uruguay  Round,  will  nuike  numerous  specific  changes  to  U.S.  law,  and 
bind  the  U.S.  to  entire  systems  of  rules  and  dispute  resolution  for  the  future.  It  is  not  an 
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exaggeration  to  conclude  that  one  vote  by  the  Congress  on  the  NAFTA  or  Uruguay 
Round  will  have  as  much  impact  on  the  lives  of  Americans  as  the  regular  work  of 
several  Congressional  sessions.  Thus,  we  commend  Chairman  Studds  for  his  leadership 
in  bringing  to  the  forefront  such  vitally  important  trade  issues  that  have  to  date  not 
received  the  attention  they  merit.  We  look  forward  to  his  leadership  in  ensuring  the  U.S. 
trade  policy  does  not  undermine  hard  won  citizen  victories  in  envirorunental  and 
consumer  protection  and  open  governmental  procedures. 

I.  The  Current  Conflict  Between  Environmental,  Health  and  Safety 
Policies  an  Trade  Policies. 

A.  Conflicting  Values 

The  core  principle  of  international  trade  policy  is  to  remove  impediments  to  the 
free  flow  of  goods  and  services  between  covmtries.  Yet  many  environmental,  health  and 
safety  measures  do  present  such  impediments.  Stopping  importation  of  goods  that  do 
not  meet  U.S.  standards,  for  iiwtance  food  containing  pesticide  residues,  products  that 
do  not  meet  U.S  safety  specifications,  products  made  from  endangered  spedes  including 
ivory  and  whale  products,  or  products  containing  dangerous  chemicals,  are  fundamental 
tools  in  envirorunental,  health  and  safety  policy.  Further,  Congress  has  passed  laws  to 
accomplish  environmental  goals  by  limiting  importation  of  goods  on  the  basis  of  the 
process  through  which  they  were  manufactured  or  harvested.  Thus,  cvurent  U.S.  laws 
prohibit  importation  of  seafood  caught  in  environmentally  detrimental  ways,  of  v^rild- 
caught  birds  and  the  Clean  Air  Act  will  put  into  place  in  the  future  bans  on  the  import 
of  goods  manufactured  with  ozone-depleting  chemicals.  Laws  limiting  export  of  certain 
goods,  such  as  raw  logs  from  the  Pacific  Northwest,  have  also  been  passed  on  the 
federal  and  state  levels. 

These  measures  could  run  afoul  of  current  trade  policy  set  forth  in  the  GATT  and 
renumerated  in  the  NAFTA  and  in  the  1991  Draft  Final  Act  Text  of  the  Uruguay  Round 
negotiation  on  GATT.  First,  the  NAFTA  and  the  Uruguay  Round  provide  dispute 
resolution  mechanisms  to  judge  the  validity  of  environmental,  health  and  safety 
measures  under  the  rules  of  the  trade  agreements.  The  agreements  allow  another  countiy 
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to  challenge  as  infringing  the  trade  rules  U.S.  enviroiunental,  health  or  safety  law  that 
uihibits  the  other  country's  trade  opportunities  with  the  United  States.  If  judged  by  a 
trade  dispute  panel  to  be  in  corxflict  with  the  trade  rules,  the  United  States  would  be 
ordered  to  stop  enforcing  such  U.S.  laws  against  the  complaining  party,  or  the  United 
States  would  face  trade  sanctiorw.  This  could  be  the  fate  of  U.S.  enviroiunental,  consumer 
or  health  laws  passed  by  Congress  or  state  or  local  legislative  bodies,  of  regulations 
derived  from  such  laws  and  of  laws  enacted  through  popular  referendum. 

Second,  the  current  trade  regime  presents  a  more  subtle  detriment  to  a  country's 
establishing,  maintaining  and  enforcing  strong  environmental,  health  or  safety  measures 
or  raising  the  level  of  such  protections.  Under  the  current  trade  regime,  products  of  U.S. 
companies  which  are  complying  with  environmental,  health  and  safety  laws  are  put  at 
a  competitive  disadvantage  to  products  imported  by  comparues  not  required  to  meet  the 
same  product  or  process  standards. 

When  making  this  argimient,  environmental  and  consumer  advocates  working  on 
trade  policy  have  been  criticized  for  ignoring  issues  of  national  sovereignty;  namely,  we 
are  asked  why  we  think  the  United  States  should  be  able  to  make  decisions  about 
environmental  and  consumer  protection  levels  for  other  countries.  Our  argument  is  not 
about  what  other  countries  should  do  in  reference  to  their  own  domestic  standards. 
Rather,  our  concern  is  that  trade  pohcy  should  in  no  way  iiJubit  the  effective  operation 
in  the  United  States  of  our  environmental  and  consumer  protections.  Thus,  to  effectively 
establish  U.S.  standards,  policy  makers  must  have  available  the  tools  to  enforce  our  laws. 
They  must  also  ensure  that  businesses  which  comply  with  U.S.  laws  are  not  placed  at 
a  competitive  disadvantage  to  those  who  do  not  comply.  Thus,  the  U.S.  must  be  able  to 
control  access  to  our  market  by  either  banning  or  in  some  way  equalizing  the  cost  of 
products  that  do  not  meet  our  standards.  From  an  environmental  standpoint,  this  means 
making  it  competitively  possible  for  U.S.  industry  to  internalize  the  enviroimiental  costs 
that  are  required  of  them  by  U.S.  law.  From  a  consumer  standpoint  this  means  not 
giving  a  price  advantage,  and  thus  a  market  advantage,  to  producers  who  fail  to  bear 
the  burden  of  the  cost  of  their  production-namely  costs  to  the  envirorunent,  worker 
safety  and  health  that  are  externalized  in  other  countries. 
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The  combination  of  trade  challenges,  trade  sanctions,  threatened  challenges  and 
the  competitive  disadvantage  of  U.S.  producers  who  follow  current  U.S.  law  established 
imder  current  trade  proposals  will  inevitably  lead  to  increased  pressure  on  U.S.  policy 
makers  to  decrease  the  level  of  environmental,  consumer  and  health  protections. 

B.  GATT  Articles  Impacting  Environmental,  Health  and  Safety  Measures 

The  trade  values  that  conflict  with  environmental,  consumer  and  health  values  are 
the  basis  of  and  are  enumerated  in  the  core  Articles  of  the  GATT.  The  NAFTA  and  any 
other  subagreements  must  be  compatible  with  the  terms  of  the  GATT.  Thus,  analysis  of 
the  envirorm\ental,  health  and  safety  implications  of  the  GATT  Articles  is  the  starting 
place  for  consideration  of  the  substantive  environmental,  health  and  safety  impacts  of 
trade  policy.' 

GATT  Article  I  establishes  the  rule  of  "Most  Favored  Nation"  treatment.  Under 
the  principles  of  Most  Favored  Nation  treatment,  one  GATT  country  may  not 
discriminate  between  domestic  products  and  "like  products"  imported  from  another 
GATT  contracting  party.  "Like  products"  has  been  defined  in  GATT  jurisprudence  and 
in  a  1971  paper  prepared  by  the  GATT  Secretariat  to  be  limited  to  consideration  of 
product  characteristics  and  does  not  allow  consideration  of  how  a  product  is  produced 
or  harvested.^ 

Thus,  as  demonstrated  in  the  GATT  tuna-dolphin  ruling,  the  U.S.  will  not  be 
allowed  to  limit  importation  of  products  which  because  of  their  production  or  harvest 
method  may  have  detrimental  effects  on  the  environment.  Article  I  additionally  forbids 


'  We  recommend  the  WWF-World  Wide  Fund  for  Nature  (formerly  the  World 
Wildlife  Fund)  discussion  paper  of  Charlie  Arden-Clarke  for  a  more  detailed  discussion 
of  GATT  aiiJ  environmental  protection  and  sustainable  development.  (Arden-Clarke, 
WWF  International,  Discussion  Paper:  The  General  Agreement  on  Tariffs  and  Trade, 
Environmental  Protection  and  Sustainable  Development,  Revised  November  1991,  ISBN 
2-88085-086-X.) 

Report  of  the  Panel,  Umted  States  -  Restriction  on  Imports  of  Tuna,  GATT  Doc.  No. 
DS21/R  (September  3,  1991.)  panel  Decision  Concerning  U.S.;  Note  by  the  GATT 
Secretariat,  GATT,  Industrial  Pollution  Control  and  International  Trade,  1971. 
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use  of  more  subtle  instruments  such  as  quotas,  differential  tariffs  or  taxes.  The  notion 
of  "like  product"  has  recently  been  raised  in  the  food  context  as  relates  to  a  pending  ban 
on  ozone-depleting  post  harvest  fungicide  fumigants  which  leave  no  residue  on 
foodstuffs,  but  harm  the  environment.  The  "like  product"  issue  would  also  be  triggered 
by  laws  limiting  importation  of  goods  produced  using  child  labor,  as  noted  by 
representatives  of  the  Office  of  the  General  Counsel  of  the  USTR's  Office  in  a  September 
17,  1991  hearing  on  the  tima-dolphin  case  held  by  the  House  Energy  and  Commerce 
Committee  Subcommittee  on  Health  and  Environment  which  Chairman  Studds  attended. 

GATT  Article  m  sets  out  the  principle  of  "National  Treatinent."  Under  this 
concept,  one  GATT  countiy  may  not  use  tariffs,  taxes  or  any  regulations  to  provide 
different  tieatment  to  domestic  goods  than  it  would  provide  imports.  The  goals  of  this 
GATT  Article  was  to  stop  the  use  of  trade  resbictions  to  protect  domestic  industries.  The 
implications  for  U.S.  environmental  and  consumer  protection  is  that  the  U.S.  is  limited 
in  taking  action  either  through  differential  tariffs  or  taxes  to  improve  the  competitiveness 
of  U.S.  industry  required  by  law  to  internalize  certain  environmental  costs  and  comply 
with  worker  healtii  and  safety  laws  not  required  in  the  countries  of  competing 
producers. 

GATT  Article  XI  reinforces  the  notion  of  national  b-eatment  set  out  in  Article  III 
by  specifically  eliminating  the  use  of  bans,  quotas  or  licensing  systems  on  exports  or 
imports.  Under  this  section,  measiues  to  restrict  the  export  of  raw  natxiral  resources, 
such  as  the  raw  log  bans  established  imder  Washington  and  Oregon  state  law  and 
federal  law  could  be  held  to  violate  the  GATT.  In  fact,  tiie  U.S.  raw  log  bans  have  been 
threatened  by  GATT  challenges  in  the  press.'  The  European  Commuiuty  has  requested 
consultations  under  GATT's  dispute  resolution  mechanisms  about  a  raw  tropical  timber 
export  ban  in  Indonesia.  The  Philippines  has  a  similar  law.  Similarly,  efforts  by  certain 
European  nations,  most  notably  the  Netiierlands,  to  resb-ict  imports  of  unsustainable 
harvested  tropical  timber  may  be  held  invalid  under  GATT.  Unofficial  reports  indicate 
that  a  preliminary  evaluation  of  the  measure  by  the  Dutch  Ministiy  of  Economic  Affairs 


'Journal  of  Commerce,  "Japan  Threatens  U.S.  Raw  Log  Baits." 
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concluded  that  the  proposed  bans,  which  is  to  come  into  effect  on  January  1,  1995,  is 
incompatible  with  Article  XI  of  the  GATT.* 

GATT  Article  XVI  defines  the  limitation  on  governmental  use  of  subsidies,  thus 
limiting  an  alternative  method  for  equalizing  the  competitive  effect  of  compliance  by 
U.S.  industry  with  environmental,  health  and  safety  measures.  Article  XVI  states  that  if 
a  subsidy  "operates  directly  or  indirectly  to  inaease  exports  of  any  product  from,  or  to 
reduce  imports  of  any  product  into,  its  territory,"  it  must  ii\form  all  other  GATT 
covmtries.  If  any  nation  objects,  than  the  U.S.  would  be  required  to  negotiate  reduction 
or  elimination  of  such  a  subsidy.  This  Article  exposes  a  country  that  subsidizes  pollution 
reduction  or  control  measures,  for  instance  through  tax  credits  or  other  preferential 
treatment,  to  challenge  by  other  GATT  countries  with  a  competing  industry. 

Exceptions  to  these  general  rules  are  provided  mainly  in  GATT  Article  XX,  which 
includes  everything  from  exceptions  for  national  security  and  slave  labor  to  exceptions 
for  the  protection  of  human,  animal  and  plant  life  and  health.  Article  XI  additionally 
includes  one  specific  short  term  exception  to  export  limitations  for  critical  shortages  of 
food  or  "other  products"  essential  to  the  exporting  country.  The  exceptions  of  Article  XX 
ciUow  for  trade  measures  which  would  otherwise  conflict  with  the  basic  GATT  rules,  so 
long  as  these  measures  do  not  "discriminate  between  countries  where  the  same 
conditions  prevail,  or  are  a  disguised  restriction  in  international  trade." 

GATT  Article  XX(b)  allows  for  "measures  necessary  to  protect  human,  animal  and 
plant  health  or  life."  The  clause  was  originally  intended  for  agriculture  quarantine  and 
other  sanitary  regulations.^  Although  it  does  not  specifically  mention  the  environment, 
environmentalists  had  hoped  that  it  could  be  used  to  update  the  GATT's  notion  of 
exceptions  to  include  measures  taken  for  environmental  protection.  Such  hopes  were 
largely  dashed  by  the  1991  GATT  ruling  in  the  tuna-dolphin  case,  the  first  formal  case 
in  GATT's  history  Article  XX  was  oifered  to  support  an  environmental  defense.   The 


*Arden-Clarke,  p.l5. 

'GATT,  Export  of  Domestically  Prohibited  Goods  and  other  Hazardous  Substances, 
DPG/W/6,  1990. 
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tuna-dolphin  cased  held  that  Article  XX  could  not  be  used  in  defense  of  extraterritorial 
measures,  a  question  that  had  not  been  settled  up  to  the  tuna-dolphin  panel  ruling.  This 
jeopardizes,  under  GATT,  numerous  U.S.  environmental  and  conservation  measures, 
including  many  imder  the  jurisdiction  of  this  committee  such  as  the  Endangered  Species 
Act,  whale  protection  measures,  and  the  ivory  ban.  The  limitation  on  extraterritoriality 
is  also  specifically  incorporated  in  both  the  NAFTA  and  Uruguay  Round  texts  on 
Sanitary  and  Phytosanitary  Standards  and  Technical  Barriers  to  Trade  which  are  defined 
as  orUy  applying  to  measures  taken  within  a  country's  geographic  bovmdaries. 

Additionally,  the  notion  of  "measures  necessary  to  protect"  has  been  interpreted, 
both  in  the  tvma  dolphin  case  and  in  other  GATT  panel  decisions,  to  require  that  a 
measure  taken  must  be  the  "least  trade  restrictive"  measure  possible  to  accomplish  a 
GATT  legitimate  end.  Thus,  in  the  tuna-dolphin  case,  the  panel  held  that  the  U.S.  faUed 
to  prove  that  some  less  trade  restrictive  means  to  accomplish  its  dolphin  protection  goal 
did  not  exist.  The  principles  of  "necessary"  and  "least  trade  restrictive"  are  specifically 
incorporated  in  both  the  NAFTA  and  Uruguay  Round  texts  on  Sanitary  and 
Phytosaiutary  Standards  and  Teduucal  Barriers  to  Trade. 

GATT  Article  XX(g)  allows  for  "measures  relating  to  the  conservation  of 
exhaustible  natural  resources  if  such  measures  are  to  be  made  in  conjunction  with 
restriction  on  domestic  production  and  consumption."  The  main  GATT  jurisprudence  on 
this  exception  prior  to  the  tvma-dolphin  case  was  in  relation  to  a  1987  dispute  panel  in 
which  the  United  States  challenged  a  Canadian  ban  on  the  export  of  unprocessed  herring 
and  salmon.  The  United  States  argued  that  the  goal  of  the  law  was  to  protect  the  British 
Columbia  fishing  industry,  in  violation  to  GATT  Article  VI.  The  Canadians  argued  that 
the  ban  was  a  core  element  of  the  Canadian  West  Coast  fishery  conservation  and 
management  plan.  The  dispute  panel  rule  that  the  ban  was  contrary  to  Article  VI,  and 
that  no  exception  was  available  under  Article  XX(g)  because  coi\servation  was  not  the 
primary  goal  of  the  law.  This  ruling  brings  into  question  the  applicability  of  Article 
XX(g)  for  measures  with  mixed  environmental  and  commercial  goals,  including  the  raw 
log  bans  in  the  Pacific  Northwest. 

The  tima-dolphin  panel  further  limited  the  application  of  Article  XX9(g)  to 
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environmental  measures  by  holding  that  Article  XX(g)  did  not  have  extraterritoriality 
application  and  that  the  limitation  on  consideration  of  process  standards  would  also 
apply.  Further,  the  tima-dolphin  panel  report  concluded  that  a  country  may  not  restrict 
trade  in  one  product  to  accomplish  a  goal  pertaining  to  another  product  —  namely  tvina 
to  protect  dolphins.  Article  XX(g)  would  have  been  the  likely  defense  if  the  Packwood- 
Magnuson  Amendments  to  the  Fisherman's  Protective  Act  were  challenged  under  GATT. 
However,  the  tuna-dolphin  case  effectively  eliminates  the  usefulness  of  that  defense. 

GATT  Article  XX(h)  allows  for  waivers  "undertaken  in  pursuance  of  obligations 
under  any  intergovernmental  conrunodity  agreement,"  which  is  relevant  to  certain 
commodity  agreements  such  as  the  International  Tropical  Timber  Agreement  which 
includes  conservation  and  sustainable  management  goals.  Environmental  advocates  have 
hoped  that  this  exception  might  be  extended  to  include  international  environmental 
agreements  and  protocols.  However,  such  an  extension  was  not  part  of  the  Uruguay 
Round  Draft  Final  Act  Text.  To  the  contrary,  a  GATT  Committee  on  Trade  and 
Environment  is  currently  discussing  the  trade  conflicts  problems  raised  by  three  major 
environmental  agreements  —  the  Convention  on  International  Trade  in  Endangered 
Species,  the  Montreal  Protocol  on  the  Ozone  Layer  and  the  Basel  Convention. 

When  a  GATT  country  fails  to  follow  the  rules  established  in  the  GATT  Articles, 
GATT  provides  dispute  resolution  to  challenge  such  behavior,  and  allows  trade  sanctions 
when  a  law  is  found  by  a  GATT  dispute  panel  to  be  in  conflict  with  the  GATT  rules 
unless  a  country  withdraws  such  a  law.  Article  Number  VI  establishes  the  rules  for  one 
GATT  country  to  retaliate  against  another;  and  specifies  the  countervailing  duties  that 
can  be  used.  These  countervailing  measures  are  based  on  comparison  of  product  costs 
which  do  not  take  into  account  the  extent  to  which  environmental  or  worker  health  or 
safety  costs  have  been  externalize.  The  failure  of  the  GATT  to  recogiuze  these  differences 
amounts  to  what  several  environmental  advocates  have  called  an  "environmental 
subsidy"  of  "allowing  polluters  to  freely  appropriate  and/or  degrade  common  resources 
such  as  the  air  and  water."* 


*Arden-Clarke,  p.l3. 
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While  multilaterally  negotiated  solutions  to  such  thorny  issues  as  internalization 
of  envirorunental  costs  are  clearly  the  best  option  for  the  future,  in  the  interim  countries 
must  have  available  the  tools  to  effectively  enforce  their  domestic  environmental 
measures.  This  includes  leveling  the  anti-competitive  effect  compliance  with 
environmental,  health  and  safety  measures  currently  has  on  domestic  industry  by 
considering  differences  in  production  process  as  part  of  "like  product"  definition  and 
putting  in  place  differential  tariffs  or  taxes  or  subsides  for  affected  domestic  industry. 
Additionally,  in  the  absence  of  multilateral  environmental  agreements,  countries  must 
maintain  their  ability  to  umlaterally  take  actions  relating  to  access  to  their  markets  to 
protect  extraterritorial  resources. 

As  the  following  section  discusses,  current  trade  policy-making  and  dispute 
resolution  procedures  also  conflict  with  the  procedural  values  and  norms  of 
environmental,  health  and  safety  policy-making. 


II.  The  International  Trade  Arena  Is  an  Inappropriate  Forum  for 
Resolution  of  Enviroiunental,  Health  and  Safety  Issues. 

Public  Citizen  is  striving  to  ensure  that  international  trade  agreements  do  not 

undercut  domestic  consumer  protection  and  environmental  laws.  Since  its  foimding  in 

1971  by  Ralph  Nader,  Public  Citizen  has  worked  to  strengthen  domestic  consumer  and 

environmental  protectioiw.    We  have  had  many  successes,  but  have  faced  industry 

groups  that  have  fought  against  stronger  standards  and  have  tried  to  weaken  the 

protectioiw  that  are  currently  in  place.   Intenuitional  trade  agreements  are  providing 

industry  a  more  preferential  forum  in  which  to  challenge  those  standards.  That  forum, 

moreover,  does  not  afford  citizens  the  same  rights  of  access  to  information  and  to  the 

dension  making  processes  that  they  have  domestically. 


A.  Secrecy 

First,  in  contrast  to  U.S.  legislative  and  nile-making  processes,  international  trade 
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negotiations  are  cloaked  in  secrecy.  The  recent  NAFTA  negotiations  are  a  case  in  point. 
Indeed,  some  Members  of  Congress  have  called  the  NAFTA  negotiations  the  most  secret 
ever.' 

Not  only  do  envirorimental  and  consumer  advocates  not  have  meaningful  access 
to  information  as  negotiations  are  underway,  but  when  draft  trade  agreement  texts  are 
completed,  they  are  not  available  to  the  public.  Despite  strenuous  efforts  throughout  the 
course  of  the  NAFTA  negotiations.  Public  Citizen  was  only  able  to  obtain  one  draft  text 
and  at  a  different  time  several  draft  sections  when  disgrvmtled  negotiators  leaked  copies. 
Though  it  was  officially  released  by  GATT  in  Geneva  in  December  1991,  the  Dunkel  text 
was  not  available  to  U.S.  press  until  two  days  later.  To  obtain  a  copy  of  the  "Dunkel" 
Uruguay  Round  Draft  Final  Act  text  in  a  timely  manner.  Public  Citizen  had  to  arrange 
for  a  copy  obtained  by  a  journalist  from  the  GATT  press  office  to  be  flown  at  its  expense 
from  Switzerland.  Had  we  not  made  it  available  to  the  press  ourselves,  the  coverage  of 
the  December  1991  Uruguay  Round  text  would  have  been  based  solely  on  siunmahes 
provided  by  the  Bush  Administration. 

In  order  to  focus  attention  on  flawed  elements  of  the  on-going  negotiations.  Public 
Citizen  has  made  available  draft  copies  of  the  text  when  ever  it  has  been  able  to  obtain 
them. 

Public  Citizen  has  received  continual  criticism  from  trade  officials  for  making 
public  draft  texts.  However,  the  impact  of  having  access  to  such  information  has  been 
demonstrated  by  the  course  of  negotiations.  For  instance.  Public  Citizen  obtained  a  copy 
of  the  NAFTA  dispute  resolution  text  which  contained  many  of  the  problems 
environmental  and  consumer  advocates  had  criticized  in  the  Uruguay  Round  text.  It  has 
been  suggested  by  trade  officials  sympathetic  to  citizens'  concerns  that  Public  Citizen's 
critique,  which  received  attention  in  the  press  and  in  Congress,  was  an  important  reason 
for  changes  in  the  final  NAFTA  dispute  resolution  text  which  make  that  text,  though  still 
deeply  flawed,  an  improvement  over  that  of  the  Uruguay  Round.   Had  environmental 


'  See,  e.g..  Remarks  of  Congressman  Richard  A.  Gephardt,  Address  Before  the  21st 
Century  Conference  (Sept.  9,  1992). 
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advisory  groups  with  greatest  influence  on  environmental  and  consumer  health  and 
safety  issues  in  trade  negotiations  had  among  the  worst  environmental  records  within 
U.S.  industry.  For  instance  5  members  of  the  advisory  committees  are  listed  in  EPA's 
1989  Toxic  Release  Inventory  database  as  ranking  among  the  10  biggest  dischargers  of 
hazardous  waste  in  America:  Ou  Pont,  the  biggest  polluter  in  America;  Monscinto,  the 
second  biggest;  3M,  the  sixth  biggest;  General  Motors,  the  eighth  biggest;  and  Eastman 
Kodak,  the  ninth  biggest.'"  Similarly,  as  of  January  1,  1990,  50  companies  (or  their 
affiliates)  represented  in  the  advisory  committees,  nearly  half  of  all  trade  advisors  in  the 
study,  were  listed  as  Potentially  Responsible  Parties  for  hazardous  waste  dumps  on 
EPA's  Superfund  List.  Although  more  than  one  company  may  share  responsibility  for 
polluting  a  Superfund  site,  each  of  these  50  offenders  is  at  least  partially  responsible  for 
an  average  of  more  than  11  different  Superfund  sites." 

In  response  to  public  cind  congressional  objections  at  this  skewed  representation 
expressed  during  the  1991  debate  over  extending  fast-track  authority,  the  Bush 
Administration  appointed  representatives  of  enviroiunental  organizations  to  five  trade 
advisory  committees.  The  five  organization  appointed  had  been  neutral  towarcb  or 
supportive  of  Bush  Administration  trade  policy;  groups  such  as  the  Sierra  Club,  Friends 
of  the  Earth  and  Greenpeace  who  had  been  highly  involved  in  the  issue  but  more 
oppositional  to  Bush  trade  policy  were  excluded.  No  representatives  of  consumer  or 
health  organizations  were  named.  The  remaining  committees  still  lack  any 
environmental,  consumer,  or  public  health  representation.  Moreover,  the  five 
individuals  who  serve  on  the  trade  advisory  committees  are  prevented  by  secrecy  rules 
from  sharing  any  of  the  information  that  they  gain  through  their  service  on  the 
committees,  even  with  their  own  staffs. 


'°  Toxics  in  the  Community:  National  and  Local  Perspectives.  The  1989  Toxics 
Release  Inventory  National  Report.  Report,  Economics  and  Technology  Division,  Office 
of  Toxic  Substances,  U.S.  Environmental  Protection  Agency.  September  1991.  p.  66. 
January  1,  1990. 

"  Site  Enforcement  Tracking  System,  database  of  U.S.  Environmental  Protection 
Agency.  January  1, 1990. 
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Given  that  more  than  800  industry  representatives  serve  on  these  committees, 
while  only  five  environmental  representatives  do,  industry  interests  have  obtained  more 
information  about  the  NAFTA  and  Uruguay  Round  negotiations,  and  have  had  far 
greater  opporttmities  to  provide  input  into  those  negotiations  than  the  few 
environmental  representatives.  Moreover,  it  should  be  noted  that  John  Adams, 
Executive  Director  of  the  Natural  Resources  Defence  Council,  the  environmental 
representative  to  one  advisory  group,  the  Services  Policy  Advisory  Committee,  issued 
a  dissenting  opinion  from  that  committee's  endorsement  of  the  NAFTA,  based  on  his 
opinion  that  the  NAFTA  did  not  adequately  address  key  environmental  concenw. 

Public  Citizen  has  formally  requested  the  United  States  Trade  Representative's 
Office  to  make  additional  appointments  of  consumer,  health  and  environmental 
representatives  to  the  trade  advisory  committees."  But  the  Office  took  the  position  that 
no  such  representation  is  legally  required,  and  its  has  thus  refused  to  make  any 
additional  appointments.  Virtually  all  of  the  meetings  of  the  ti-ade  advisory  conunittees 
are  held  in  closed  session,  and  the  Office  routinely  withholds  their  records  from  the 
public.  The  secrecy  that  pervades  the  trade  advisory  process  cuts  the  public  out  of  the 
establishment  of  the  standards  that  may  dictate  the  future  viability  of  U.S. 
environmental,  health  and  safety  standards. 

C.  Fast  Track  Limits  Congress'  Role 

Third,  the  fast-frack  approval  process  linuts  Congress's  ability  to  scrutinize  and 
modify  trade  agreements.  Thus,  under  fast-track  procedures,  no  amendments  to  the 
implementing  legislation  or  the  ti-ade  agreement  are  permitted",  debate  in  either  House 
is  limited  to  not  more  than  20  hours'*,  and  a  floor  vote  must  be  taken  within  60  to  90 


'^See  Letter  to  the  Office  of  the  U.S.  Trade  Representative  from  Patti  Goldman,  Public 
Citizen  (Dec.  16,  1991);  Letter  to  Public  Citizen  from  Joshua  Bolton,  General  Counsel, 
Office  of  the  U.S.  Trade  Representative  (February  3,  1992). 

"19  U.S.C.  §  2191(d) 

"19  U.S.C.  §  2191(0(2)  &  (g)(2). 
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legislative  days  of  the  submission  of  the  agreement  to  Congress."  In  other  words,  the 
implementing  legislation  must  be  adopted  by  a  "yes"  or  "no"  vote  within  60  to  90 
legislative  days  of  its  submission  by  the  President. 

The  airrent  five  year  fast  track  authority  established  in  the  1988  Omnibus  Trade 
and  Competitiveness  Act  expires  on  June  1,  1993.  The  Clinton  Administration  has 
annoimced  its  intent  to  request  new  fast  track  authority  from  Congress.  Public  Citizen 
is  opposed  to  fast  track  on  principle  because  of  its  antidemocratic  nature.'*  The 
fundamental  democracy  deficit  of  fast  track  is  made  most  relevant  by  the  expansion  of 
trade  negotiations  into  the  very  policies  -  environmental  and  consumer  protection  --  the 
development  of  which  have  been  most  benefitted  by  wide  public  participation  and 
involvement. 

D.  USTR  Refuses  to  Prepare  Environmental  Impact  Statements 

Fourth,  the  Office  of  the  U.S.  Trade  Representative  has  refused  to  prepare 
environmental  impact  statements  for  trade  agreements,  even  though  such  statements 
have  been  prepared  for  many  domestic  matters  that  will  be  imdermined  by  the 
agreements,  and  for  other  international  agreements,  such  as  the  Panama  Canal  Treaty 
and  the  Montreal  Protocol  on  Depletion  of  the  Ozone  Layer.  The  Clinton  Administration 
has  not  shown  that  it  will  reverse  the  policy  of  arguing  that  NEPA  does  not  apply  to 
international  trade. 

Public  Citizen,  on  behalf  of  itself,  the  Sierra  Club  and  Friends  of  the  Earth, 


'formally,  congressional  committees  to  which  the  implementing  bill  is  referred  have 
45  legislative  days  to  review  the  matter,  at  which  time  it  is  automatically  referred  to  the 
full  House,  and  a  floor  vote  must  then  be  taken  within  15  legislative  days.  (19 
U.S.C.§2191(e).)  However,  where  the  implementing  legislation  contains  revenue 
measures,  the  approval  period  may  be  extended  from  60  to  90  legislative  days  because 
revenue  measures  must  originate  in  the  House  of  Representatives,  and  additional  time 
may  be  added  to  permit  Senate  committee  consideration  after  referral  of  the  matter  from 
the  House.  (Id.§2191  (e)(2).) 

"Hilliard  and  Wallach,  Public  Citizen's  Congress  Watch,  The  Consumer  and 
Environmental  Case  Against  Fast  Track.  March  1991. 
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initiated  a  suit  to  compel  compliance  of  USTR  with  the  National  Environmental  Pohcy 
Act  (NEPA)  with  requires  Environmental  Impact  Statements  for  all  major  federal  action 
which  effect  the  environment  or  health.'^  Our  initial  NEPA  suit  was  held  not  to  be  ripe 
because  trade  negotiations  had  not  been  completed  for  the  NAFTA  and  Uruguay 
Round."  We  refiled  our  case  limited  to  NAFTA  immediately  after  the  NAFTA 
negotiations  were  completed."  That  case  awaits  argimient  in  the  District  Court  for  the 
District  of  Columbia. 

USTR's  refusal  to  prepare  an  environmental  impact  statement  on  the  NAFTA  has 
deprived  the  public  and  the  Congress  of  an  objective  analysis  of  NAFTA's  environmental 
effects.  What  the  negotiators  have  conveyed  has  been  more  of  a  one-sided,  political 
endorsement  of  the  Agreement  designed  to  conceal  any  of  its  adverse  environmental  or 
health  consequences.  A  superficial  analysis  of  environmental  effects  of  the  NAFTA 
prepared  by  the  Bush  Administration  in  response  to  Congressional  pressure  failed  to 
meet  the  requirements  of  NEPA.^  Additionally,  the  Bush  Administrations  "Review 
of  U.S. -Mexico  Environmental  Issues"  is  premised  on  the  assumption  that  there  would 
be  little  relocation  of  U.S.  companies  to  Mexico  because  of  the  NAFTA.  Thus,  the 
conclusion  of  the  report  predictably  was  that  environmental  impacts  of  NAFTA  would 
not  be  great. 

While  many  nongovernmental  organizations  have  done  detailed  analysis  of  the 
possible  environmental,  health  and  safety  effects  of  both  NAFTA  and  the  llruguay 
Round  Draft  Final  Act  Text,  the  government  has  available  the  information  and  analytical 
resources  to  most  comprehensively  study  such  impacts.  Without  such  full  analysis. 
Congress  will  be  asked  to  vote  to  approve  trade  agreements  about  which  the  public  has 
increasing  environmental  and  health  concerns  without  benefit  of  basic,  vital  information 


'^CivU  Action  No.  92-5010. 

"^70  F.  2d  916  C.D.C  Air  1992). 

"CivU  Action  No.  92-2102. 

^.S.T.R.,  Review  of  U.S.-Mexico  Environmental  Issues,  January  1992. 
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on  environmental,  health  and  safety  impacts  of  the  agreement. 

E.  NAFTA  and  GATT  Dispute  Resolution  Weighted  Against 
Environmental  and  Consumer  Interests^* 

Fifth,  trade  challenges  will  be  resolved  in  a  dispute  settlement  system  that 
contrasts  sharply  with  the  open,  administrative  and  judicial  systems  for  resolving 
challenges  to  food  safety  measures  domestically.  Both  the  NAFTA  and  the  proposed 
Uruguay  Rovmd  dispute  settlement  processes  can  give  rise  to  automatic  trade  sanctions, 
if  the  parties  do  not  agree  on  how  to  resolve  the  dispute  in  light  of  the  panel's 
decision.^  In  contrast  to  the  current  dispute  resolution  provisions  of  GATT,  no 
separate  authorization  for  trade  sanctions  is  required  to  permit  a  party  to  impose  such 
sanctions  vmder  the  NAFTA  and  Uruguay  Round  proposals.  These  trade  sanctions  may 
continue  until  an  agreement  is  reached  on  a  resolution  of  the  dispute,  which  will,  in  all 
likelihood,  place  pressure  on  the  losing  party  to  change  the  offending  measure. 

Both  the  Uruguay  Round  and  NAFTA  mandate  that  the  dispute  settlement 
process  be  conducted  in  secret.  Thus,  NAFTA  provides  that  the  "panel's  hearings, 
deliberations  and  irutial  report,  and  all  written  submissions  to  and  communications  with 
the  panel  shall  be  confidential."^  The  Uruguay  Round  Final  Act  Text  states,  "written 
memorandum.. .shall  be  considered  confidential...Panel  deliberations  shall  be  secret..."^* 
Moreover  in  NAFTA,  the  panel  is  prohibited  from  disclosing  which  panelists  are 
associated  with  majority  and  minority  opinions.^ 

This  secrecy  prevents  domestic  proponents  of  health  and  enviromnental  measures 


^'For  more  details  on  NAFTA  and  Uruguay  Round  proposals  on  dispute  resolution, 
see  Annexes  1  and  2. 

^AFTA  Articles  2018-2019,  Uruguay  Round  Draft  Final  Act,  Chapter  "S"  para  20.1. 

°NAFTA  Article  2012(1),  at  20-10. 

"Uruguay  Roimd  Draft  Final  Act,  Chapter  "S",  para.  12.1-12.2. 

^NAFTA  Article  2017(2),  at  20-12. 
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that  are  being  challenged  from  obtaining  suffident  information  about  the  proceeding  to 
provide  input  into  it.  Such  individuals  are  not  permitted  to  participate  in  the  proceeding 
as  parties  or  amid.  As  a  result,  the  orUy  way  that  they  can  provide  input  is  by  giving 
it  to  the  country  defending  the  measure.  However,  if  they  are  kept  uninformed  as  to  the 
arguments  being  made,  the  timing  of  the  submissions,  and  possibly  even  the  fact  of  the 
dispute,  they  cannot  provide  that  input  to  their  government.  Moreover,  such  individuals 
cannot  determine  whether  their  government  is  mounting  a  strong  legal  defense  of  the 
measure,  nor  can  they  put  pressure  on  their  goveritment  to  make  a  stronger  showing, 
without  access  to  its  submissions. 

When  Public  Citizen  has  sought  access  to  the  United  States'  submissions  to  GATT 
dispute  panels  under  the  Freedom  of  Information  Act,  the  Office  refused  to  release  them 
until  after  the  proceeding  had  conduded.  In  Public  Citizen's  challenge  to  the  Office's 
refusal  to  make  such  submissions  immediately  available  to  the  public,  the  district  court 
held  that  the  Office's  practice  was  illegal  because  it  was  not  mandated  by  the  GATT 
itself.^'  The  NAFTA  would  likely  preclude  the  United  States  from  making  its  own 
submissions  available  to  the  public  under  existing  domestic  access  laws. 

International  trade  dispute  bodies  have  traditionally  been  composed  of  trade 
specialists  who  view  domestic  environmental  and  health  measures  with  suspidon.  The 
NAFTA  charges  Parties  with  establishing  a  roster  by  consensus  of  individuals  who  "have 
expertise  or  experience  in  law,  international  trade,  other  matters  covered  by  this 
Agreement,  or  the  resolution  of  disputes  arising  under  international  trade  agreements"^ 
The  Uruguay  Round  lists  the  qualifications  of  panelists  as,  "persons  who  have  served  on 
or  presented  a  case  to  a  GATT  panel,  served  as  a  representative  to  the  GATT  or  in  the 
GATT  Secretariat,  taught  or  published  on  in  international  trade  law...""  It  is 
theoretically  possible  for  an  environmental  lawyer  with  expertise  in  the  Montreal 


"Public  Citizen  v.  Office  of  the  U.S.  Trade  Representative.  No.  92-659-GAG  (D.D.C. 
Nov.  1992),  appeal  dismissed,  (Jan.  1993). 

^NAFTA  Article  2009(1)  &  (2). 

"Uruguay  Round  Draft  Final  Text  Act,  Chapter  "S",  para.  6.1. 
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Protocol  or  a  consumer  advocate  with  expertise  in  food  safety  law  to  be  placed  on  one 
of  these  rosters.  However,  that  is  unlikely  since  the  roster  is  drawn  up  for  trade  disputes 
generally  and  the  countries  would  be  more  likely  to  select  trade  experts,  in  the  tradition 
of  the  past  GATT  and  U.S.-Canada  Free  Trade  Agreement  panels.  Moreover,  since 
under  NAFTA  panelists  selected  from  outside  the  roster  may  be  vetoed  by  the  other 
Party  to  the  dispute,  an  enviroiunental  or  food  safety  advocate  would  be  unlikely  to  be 
selected  to  serve  on  a  panel  dealing  with  their  areas  of  expertise.®  In  addition, 
although  NAFTA  panelists  are  required  to  comply  with  a  code  of  conduct  to  be 
established  in  the  future  by  the  North  American  Free  Trade  omission,^  there  are  no 
requirements  in  the  NAFTA  that  the  code  of  conduct  limit  or  require  disclosure  of 
panelists'  conflicts  of  interest  or  other  significant  biases. 

Trade  tribimals  have  historically  lacked  the  ability  to  obtain  the  expertise 
necessary  to  address  complex  scientific  determinations  relating  to  health  and 
environmental  measures.  The  NAFTA  specifically  allows  with  the  permission  of  all 
Parties,  but  does  not  require,  panels  to  seek  information  and  technical  advice  from 
outside  individuals  and  bodies.^'  Because  this  is  optional,  rather  than  mandatory,  it 
does  not  ensure  that  the  panels  can  obtain  needed  expertise  through  this  device.  The 
Uruguay  Round  sinularly  allows,  but  does  not  require,  such  consultation.'^ 

The  NAFTA  also  permits  a  panel  to  request  a  report  of  a  science  board  on  factual 
issues  conceriung  environmental,  health,  safety  or  other  scientific  matters  raised  in  a 
trade  dispute.^  Again,  the  panel  may,  but  is  not  required  to  seek  such  a  report,  even 
if  one  of  the  disputing  parties  requests  it.  Moreover,  the  disputing  parties  may 
disapprove  such  a  request,  in  which  case  the  panel  may  not  seek  such  a  report.   The 


^AFTA  Article  2011(3). 

*>NAFTA  Article  2009(c). 

''NAFTA  Article  2014. 

'^Uruguay  Round  Draft  Final  Text,  Chapter  S,  para.  11. 

''NAFTA  Article  2015(1). 
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ability  of  a  panel  to  seek  such  a  report  is  further  limited  by  the  requirement  that  it 
address  factual  issues  only.  This  may  limit  a  panel's  ability  to  seek  a  report  on  the 
effectiveness  of  various  means  of  regulating  a  particular  matter.  Moreover,  NAFTA 
Article  2015(2)  requires  that  the  science  review  board  be  composed  of  independent 
experts,  but  it  contains  no  guarantees  that  the  board  will  be  balanced  in  terms  of  the 
viewpoints  or  backgrounds  of  the  members.  Finally,  it  is  unclear  what  is  meant  by  the 
requirement  that  the  panel  shall  take  the  board's  report,  along  with  the  parties  comments 
on  it,  into  account  in  preparing  its  own  decision.^  The  Uruguay  Round  Draft  Final; 
Text  does  not  contain  any  related  provision. 

The  NAFTA  dispute  settlement  provisions  provide  that  a  country  whose  measures 
are  challenged  may  elect  to  have  certain  disputes  that  arise  under  both  NAFTA  and 
GATT  resolved  under  NAFTA.^  This  right  exists  with  respect  to  actions  subject  to 
international  environmental  agreements  incorporated  into  NAFTA  Article  104,  which  is 
essential  to  give  NAFTA  Article  104  meaning,  since  the  GATT  does  not  protect  trade 
measures  taken  imder  such  agreements.  This  right  also  extends  to  food  safety  and 
technical  measures  adopted  to  protect  health  or  the  environment,  where  the  dispute 
raises  factual  issues  concermng  the  environment,  health,  safety,  or  conservation.  It  is  not 
dear  the  extent  to  which  this  reference  to  factual  issues  will  limit  the  range  of  food 
safety  and  technical  disputes  that  must  be  resolved  vmder  NAFTA,  and  the  effect  such 
a  limitation  will  have.  However,  for  non-factual  issues  arising  under  the  named 
provisions,  as  well  as  for  trade  challenges  involving  environmental  and  consumer 
protections  that  are  not  covered  by  the  noted  chapters,  the  challenger  has  the  right  to 
dedde  whether  the  dispute  will  be  resolved  under  the  GATT  or  the  NAFTA,  and 
presumably  in  most  cases,  the  challenger  will  opt  for  the  GATT,  because  it  has  fewer 
safeguards  than  the  NAFTA  for  such  measures  and  no  mechanism  for  obtaining 
scientific  input. 


'*NAFTA  Article  2015(4). 
^NAFTA  Article  2005(3)  &  (4). 
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ability  of  a  panel  to  seek  such  a  report  is  further  limited  by  the  requirement  that  it 
address  factual  issues  only.  This  may  limit  a  panel's  ability  to  seek  a  report  on  the 
effectiveness  of  various  means  of  regulating  a  particular  matter.  Moreover,  NAFTA 
Article  2015(2)  requires  that  the  science  review  board  be  composed  of  independent 
experts,  but  it  contains  no  guarantees  that  the  board  wiU  be  balanced  in  terms  of  the 
viewpoints  or  backgrounds  of  the  members.  Finally,  it  is  vmclear  what  is  meant  by  the 
requirement  that  the  panel  shall  take  the  board's  report,  along  with  the  parties  comments 
on  it,  into  account  in  preparing  its  own  decision.'*  The  Uruguay  Round  Draft  Final; 
Text  does  not  contain  any  related  provision. 

The  NAFTA  dispute  settlement  provisions  provide  that  a  country  whose  measures 
are  challenged  may  elect  to  have  certain  disputes  that  arise  under  both  NAFTA  and 
GATT  resolved  imder  NAFTA.^  This  right  exists  with  respect  to  actions  subject  to 
international  environmental  agreements  incorporated  into  NAFTA  Article  104,  which  is 
essential  to  give  NAFTA  Article  104  meaning,  since  the  GATT  does  not  protect  trade 
measures  taken  under  such  agreements.  This  right  also  extends  to  food  safety  and 
technical  measures  adopted  to  protect  health  or  the  environment,  where  the  dispute 
raises  factual  issues  concerning  the  environment,  health,  safety,  or  conservation.  It  is  not 
clear  the  extent  to  which  this  reference  to  factual  issues  will  linut  the  range  of  food 
safety  and  techrucal  disputes  that  must  be  resolved  under  NAFTA,  and  the  effect  such 
a  limitation  will  have.  However,  for  non-factual  issues  arising  under  the  named 
provisions,  as  well  as  for  trade  challenges  involving  environmental  and  consumer 
protections  that  are  not  covered  by  the  noted  chapters,  the  challenger  has  the  right  to 
dedde  whether  the  dispute  will  be  resolved  under  the  GATT  or  the  NAFTA,  and 
presvunably  in  most  cases,  the  challenger  will  opt  for  the  GATT,  because  it  has  fewer 
safeguards  than  the  NAFTA  for  such  measures  and  no  mechanism  for  obtaining 
scientific  input. 


^NAFTA  Article  2015(4). 

'^NAFTA  Article  2005(3)  &  (4). 
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As  this  disaission  shows,  the  international  trade  system  is  poorly  suited  to 
address  environmental  health  and  safety  policy.  Its  seaecy  deprives  the  public  of 
meaningful  input  into  the  process,  while  at  the  same  time,  industry  has  secret,  inside 
influence.  This  imbalance  is  amplified  by  the  linuted  role  given  Congress  under  the  fast 
track  procedure.  The  negotiators  and  dispute  settlement  bodies  have  an  inherent  bias 
against  environmental,  health  and  safety  measures,  which  are  viewed  as  restraints  of 
trade.  For  these  reasons,  the  United  States  must  not  allow  the  international  trade  system 
to  restrict  its  authority  to  establish  environmental,  health  and  safety  protectior\s  that 
respond  to  current  needs  and  whatever  problems  arise  in  the  future. 

III.   NAFTA  and  the  Uruguay  Round  Unduly  Restrict  Environmental,  Health 
and  Safety  Protections. 

Historically  trade  negotiations  and  trade  disputes  addressed  matters,  such  as 
tariffs,  that  seemed  purely  economic  in  nature.  Now,  under  the  concept  of  non-tariff 
trade  barriers,  trade  agreements  have  begun  to  focus  more  directly  on  legitimate  health, 
safety,  and  environmental  measures  that  have  impacts  on  trade. 

For  example,  the  Tokyo  Round  of  GATT,  which  concluded  in  1979,  developed  the 
Agreement  on  techiucal  Barriers  to  Trade  to  product  standards,  testing,  labeling,  and 
packaging  schemes,  including  those  designed  to  protect  health,  safety,  or  the 
environment.  Similarly,  in  recent  years,  many  countries  have  invoked  the  GATT  and  the 
United  States-Canada  Free  Trade  Agreement  to  call  into  question  such  health  and 
environmental  laws  as  restrictioiis  on  cigarette  advertising  and  promotion,  a  ban  on 
smokeless  tobacco  products,  a  phase-out  of  asbestos,  a  ban  on  hormone-treated  beef,  and 
fuel  economy  standards.'*    Both  the  NAFTA  and  the  Uruguay  Round  negotiations 


'*Mintz,  'Tobacco  Roads:  Delivering  Death  to  the  Third  World,"  The  Progressive  at 
24  (May  1991);  Council  on  Scientific  Affairs,  "The  Worldwide  Smoking  Epidemic: 
Tobacco  Trade,  Use  &  Control,"  263  TAMA  3312  (June  27,  1990);  GATT  Panel  Report, 
Thailand  Restrictions  on  Importation  of  &  Internal  Taxes  on  Cigarettes.  BISD,  37th  Supp. 
(adopted  Nov.  7,  1990);  Letters  from  U.S.  Ambassador  Re:  U.K.  Moist  Snuff  Ban  (1990 
&  1991);  U.K.-U.S.  Tobacco  Co.  Agreement  Re:  Moist  Snuff  (1991);  Brief  of  Amicus 
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continue  this  trend  in  the  development  of  provisions  under  which  domestic 
environmental,  health  and  safety  regulations  may  be  challenged  as  nontariff  trade 
barriers. 

A.  Some  Environmental  and  Health  Implications  of  the 
Uruguay  Round  Negotiations  of  GATT 

Public  Citizen  mainly  has  focussed  on  three  issues  in  the  Uruguay  Round  GATT 

negotiations  —  consumer  and  environmental  standards,  the  establishment  of  a  new  global 

conunerce  agency  called  the  Multilateral  Trade  Organization  (MTO),  and  dispute 

resolution.  This  section  of  our  testimony  will  briefly  discuss  these  issues.  Please  see 

Annex  1  attached  for  more  detail  on  these  issues.  Further,  other  important  issues  exist 

in  reference  to  the  Uruguay  Round  for  which  we  refer  the  committee  to  the  following 

authors  whose  articles  and  reports  are  also  available  through  Public  Citizen: 

•  the  environmental  implications  of  the  Uruguay  Round's  macroeconomic  effects 

and  incentives  —  John  Audley,  Sierra  Club,  Washington,  D.C.; 

•  the  effect  on  sustainable  agriculture  of  the  Uruguay  Round's  inclusion  for  the 

first  time  of  agricultural  trade  -  Mark  Ritchie,  Institute  for  Agriculture  and 
Trade  Policy,  Mirmeapolis,  Minnesota  and  Tim  Lang,  Parents  for  Safe  Food, 
London,  England; 

•  the  effect  of  the  Uruguay  Round  on  the  principles  of  sustainable  development  - 

-  Alex  Hittle,  Friends  of  the  Earth,  Washington,  D.C.  and  Charlie  Arden- 
Clarke,  WWF  International,  Gland,  Switzerland; 

•  the  undermining  of  UNCED  principles  by  the  Uruguay  Round  -  Greenpeace 

International,  "UNCED  Undermined"  available  through  Greenpeace,  USA, 
Washington,  D.C; 

•  the  detrimental  effects  on  biodiversity  of  the  Uruguay  Round's  Intellectual 

Property  provisions  —  Vandana  Shiva,  Third  World  Network,  Penang, 
Malaysia; 


Application  of  Health  Regs,  to  Agric.  Trade.  14  N.C.J.  Int'l  L.  &  Com.  Reg.  135  (1989); 
Services  of  the  Commission  of  the  European  Commvmities.  Report  on  U.S.  Trade  Barriers 
&  Unfair  Trade  Practices  at  34-37  (1991) 
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•  Uruguay  Round  implications  for  global  forest  protection  —Rain  Forest  Action 
Network,  San  Francisco,  CA. 

On  Dec.  20, 1991,  Gatt  Director-General  Arthur  Dui\kel  released  a  comprehensive 
Draft  Uruguay  Round  Final  Act  Text  which  contained  completed  language,  without 
brackets,  for  every  subject  negotiated  in  the  Uruguay  Round. 

The  Draft  Final  Act  Text  Standards  provisions  promote  downwards  harmonization 
and  mandate  affirmative  preemption  of  non-compliance  state  and  local  laws  (New 
language  requires  federal  governments  to  take  affirmative  measures  to  bring  their 
subfederal  governments  into  GATT  compliance  in  these  areas.) 

GATT  dispute  resolution  has  been  dramatically  amended  through  the  Uruguay 
Round.  Unless  an  appeal  is  filed  or  there  is  unanimous  consensus  among  the  108  GATT 
parties  to  stop  adoption  of  a  GATT  panel  ruling  within  60  days,  panel  rulings  are 
automatically  adopted.  If  an  appeal  is  taken,  30  days  after  the  decision  is  published  it 
is  automatically  adopted,  unless  there  is  consensus  to  stop  it.  Absolute  secrecy  of  panel 
hearings  and  documents  to  which  many  of  us  had  objected  in  earlier  drafts  was 
maintained  in  the  Final  Act. 

The  Uruguay  Round  would  create  a  new  global  commerce  agency  called  the 
Multilateral  Trade  Organization  (MTO)  which,  unlike  the  GATT,  has  "legal  personality" 
like  the  United  Nations.  The  proposed  MTO  would  have  as  its  rules  GATT  as  updated 
by  the  Uruguay  and  Tokyo  Rounds,  plus  the  General  Agreement  on  Trade  in  Services 
(GATS)  and  the  Agreement  on  Trade  Related  Intellectual  Property  (TRIPs).  The  MTO 
proposal  requires  nations  to  cede  substantial  sovereignty,  for  instance  requiring  MTO 
member  nations  to  "take  all  necessary  steps,  where  changes  to  domestic  laws  will  be 
required  to  implement  the  provisions.. .to  ensure  conformity  of  their  law  v^th  these 
Agreements.  However,  the  MTO  proposal  contains  no  provisions  to  safeguard 
environmental  or  consumer  protections  to  promote  sustainable  investment  or  use  of 
natural  resources.  We  see  the  MTO  as  providing  greater  enforcement  of  bad  GATT  rules. 
Without  fundamental  reforms  to  the  [procedural  and  substantive  principles  and  Articles 
of  GATT  itself,  we  do  not  feel  that  grating  any  additional  power  to  such  a  trade  body 
is  merited. 
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Finally,  nothing  is  done  in  the  Final  Act  to  "fix"  the  damage  done  to  GATT  Article 
XX  by  the  tuna-dolphin  panel  decision,  and  in  fact  some  of  the  worst  aspects  of  the 
decision  are  incorporated  in  the  Uruguay  Round  Standards  provisions. 

In  summary,  the  Uruguay  Round  Final  Act  text  is  not  acceptable  from  an 
environmental  and  consumer  health  and  safety  standpoint.  The  text  was  rejected  by  29 
national  environmental,  consumer,  conservation  and  animal  welfare  groups  in  January 
1992  who  called  for  Congress  to  reject  the  text  if  it  brought  for  approval.  The  Clinton 
Administration  has  the  opportunity  to  address  the  many  flaws  of  the  Uruguay  Round, 
but  must  make  dear  now  that  they  do  not  intend  to  accept  a  Uruguay  Round  without 
the  envirorimental,  consumer  and  democracy  flaws  repaired. 

B.  Some  Environmental  and  Health  Implications  of  the  NAFTA 

As  with  the  Uruguay  Round,  Public  Citizen  mainly  has  focussed  on  two  issues 
in  the  NAFTA  negotiations  -  consumer  and  environmental  standards  and  dispute 
resolution.  This  section  of  our  testimony  will  briefly  discuss  these  issues.  For  more  detail 
on  these  issues  in  NAFTA,  especially  focussing  on  food  safety  which  is  an  issue  that  has 
not  received  the  attention  it  merits  in  past  NAFTA  discussion.  We  refer  you  to 
Annex  II. 

Many  other  issues  of  equally  vital  importance  exist  for  which  we  refer  the 
committee  to  the  following  authors  whose  articles  and  reports  are  also  available  through 
Public  Citizen: 

•  environmental  impacts  of  the  macroeconomic  effects  of  NAFTA  —  John  Audley, 

The  Sierra  Club,  Washington,  D.C.; 

•  NAFTA's  undermiiung  of  enviror\mental  sound  energy  policy  -  Ken  Stump, 

Greenpeace  USA,  Washington,  D.C.; 

•  NAFTA's  impact  on  sustainable  agriculture  -  Karen  Lehman,  Institute  for 

Agriculture  and  Trade  Policy,  Minneapolis,  MN; 

•  NAFTA's  detriment  to  biodiversity  -  Beth  Burrows,  Washington  Biodiversity 

Action  Committee; 
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•  NAFTA's  undermining  of  natural  resource  and  conservation  policy  -  Steven 

Shrybman,  Canadian  Environmental  Law  Association,  Toronto,  Canada. 

•  NAFTA  and  Wildlife  Trade  -  World  Wildlife,  Washington,  D.C.  (two  volumes); 

Unfortimately,  both  in  what  it  contains  and  what  it  omits,  the  September  6, 1992 
text  of  the  North  American  Free  Trade  Agreement  is  not  good  news  for  environmental 
or  consumer  health  and  safety  protection.  The  terms  of  the  NAFTA  text  expose 
numerous  existing  U.S.  federal,  state  and  local  environmental  and  consumer  laws  to 
challenge  as  nontariff  trade  barriers  under  chapters  on  Sanitary  and  Phytosanitary 
Standards  and  Technical  Standards.  The  standards  provisions  also  create  downward 
pressure  on  industrial  and  agricultxiral  worker  safety  standards  in  the  United  States. 
Fvu-ther,  NAFTA  would  promote  environmentally  unsound  commercial  activity  in  the 
areas  of  agriculture,  energy  and  in  the  incentives  it  creates  for  manufacturers  to  relocate 
to  Mexico  to  avoid  strict  enforcement  of  environmental  regulation.  All  of  these  problems 
are  intensified  by  the  absence  in  the  NAFTA  of  enforcement  or  funding  provisions  for 
environmental  protection.  Moreover,  the  NAFTA  text  establishes  highly  secretive 
negotiation  and  dispute  resolution  processes  that  deny  citizen  oversight  of  NAFTA  on 
vital  citizen  concerns  such  as  food  safety,  consumer  product  standards  and 
environmental  regulations  on  hazardous  substances. 

The  NAFTA  text  that  President  Bush  signed  on  December  18,  1992  does  not 
measure  up.  The  Bush  Administration  did  take  some  very  linnited  steps  in  the  NAFTA 
to  address  environmental  and  consumer  health  and  safety  criticisms  made  about  the 
Draft  Final  Act  text  of  the  Uruguay  Round  of  GATT.  However,  the  September  6  NAFTA 
text  does  not  measure  up  to  the  coi\sei\sus  position  on  minimal  environmental 
safeguards  signed  by  40  U.S.,  Mexican  and  Canadian  environmental  and  consumer 
groups  presented  to  the  Bush  Adnxinistration  in  May  1992,  nor  to  consensus  documents 
presented  throughout  the  negotiation  process,  signed  by  American  groups. 

The  environmental  shortcomings  of  the  NAFTA  were  identified  by  President 
Clinton  during  his  campaign  in  an  October  3, 1992  speech  on  NAFTA.  On  March  5, 1993, 
over  a  dozen  U.S.  national  environmental,  consumer,  conservation,  animal  protection  and 
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sustainable  agriculture  groups  including  Public  Citizen  sent  a  joint  letter  to  US  Trade 
Representative  Mickey  Kantor  laying  out  in  detail  both  what  was  nussing  from  the 
NAFTA  from  an  environmental,  conservation,  health  and  safety  viewpoint  and  what 
fundamental  problems  were  contained  in  the  existing  NAFTA  text. 

President  Clinton  is  in  an  unenviable  position  on  the  NAFTA.  He  has  inherited 
a  NAFTA  that  is  fundamentally  flawed  in  its  text,  missing  important  aspects  and  reliant 
on  the  fast  track  mechanism  for  Congressional  consideration  of  the  NAFTA  that  was 
extended  on  the  basis  of  promises  to  the  Congress  that  were  not  kept.  We  were  pleased 
to  see  that  President  Clinton  recogruzed  that  the  Bush  NAFTA  did  not  pass  muster  from 
an  environmental  and  consumer  protection.  We  hope  that  President  Clinton  takes  the 
necessary  steps  to  put  in  place  the  numerous  necessary  additioits  and  changes  to  the 
Bush  NAFTA. 


IV.  Public  Citizen's  Recommendations  for  Neutralizing  the  Detrimental 
Impacts  of  Current  Trade  Policy  on  Environmental,  Health  and 
Safety  Protections. 

A.  General  Recommendations 

1.  Procedural  Safeguards 

Conduct  Environmental  Impact  Statements  for  all  trade  agreements,  as  required 
by  the  National  Environmental  Policy  Act. 

Develop  a  Code  of  Ethics  for  U.S.  trade  negotiators  which  would  pertain  to 
U.S.T.R.  and  any  other  government  officials  involved  in  trade  policy. 

Open  trade  negotiations  and  dispute  processes  to  the  sunshine  of  public  oversight 
by  creating  processes  through  which  citizens  can  access  information. 

Allow  increased  participation  of  citizen  representatives  throughout  the  trade 
policy-making  and  dispute  settlement  processes. 

Provide  mechanisms  for  citizen  enforcement  of  environmental,  health  and  other 
sodal  laws  against  U.S.  corporations  doing  business  in  other  countries  by 
establishing  citizen  standing  in  trade  dispute  mechamsms. 
Enact  a  Foreign  Environmental  Practices  Act  compelling  U.S.-based  corporate 
operations  in  other  nations  to  follow  U.S.  environmental  standards. 
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•         Step  up  border  food  inspection  of  produce,  meats,  dairy  and  poultry. 


2.  Make  Dispute  Resolution  More  Open,  More  Fair,  and 
More  Sensitive  to  Consumers  and  the  Environment 

•  Ensure  the  burden  of  proof  in  trade  challenges  is  on  the  challenging  party. 

•  Limit  the  role  of  science  to  informing  the  political  decisions  of  risk 
management. 

•  Establish  a  separate  dispute  resolution  mechaiusm  outside  of  GATT  for 
environmental  and  consumer  cases  which  would  provide  procedural  and 
substantive  rules  favorable  to  environmental  and  health  goals. 

B.  NAFTA  Recommendations 

Public  Citizen's  specific  recommendations  for  NAFTA  are  contained  in  the 
attached  consensus  letter  to  USTR  Mickey  Kantor  (See  Annex  III.) 

C  GATT  Recommendations 

Following  are  some  of  our  GATT  recommendations.  We  strongly  believe  that 
the  Uruguay  Round  should  not  go  forward  until  its  threats  to  environmental  and 
consumer  protection  are  neutralized: 

1.  Improve  Environmental,  Health,  and  Safety  Protection 

Establish  the  effective  ability  for  coimtries  to  establish,  maintain,  enforce  or  raise 
their  environmental  or  consumer  protections  by: 

•  Changing  the  general  exception  clauses  in  GATT  Article  XX  and  the  definition  of 
"like  product"  in  the  context  of  Article  1  Most  Favored  National  treatment 
specifically  to  allow  consideration  of  how  a  product  is  processed  in  determining 
the  legitimacy  of  import  restrictions.  The  Uruguay  Round  Sanitary  Phytosanitary 
Standards  and  Technical  Standards  texts  must  also  be  modified  to  allow 
distinctions  based  on  non-product  related  processes. 

•  Changing  the  general  exception  clauses  of  Article  XX,  Article  VI,  and  the  Uruguay 
Roimd  Sanitary  Phytosanitary  Standards  and  Technical  Standards  texts  to 
specifically  allow  long  term  export  and  import  limitations  for  environmental, 
health  and  safety  pvu-poses. 
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•  Changing  the  general  exception  clauses  of  Article  XX  and  the  Uruguay  Round 
Sanitary  Phytosanitary  Standards  and  Technical  Standards  texts  specifically  to 
allow  extraterritorial  application  of  envirorunental,  health  and  safety  measures  as 
long  as  they  are  fadally  nondiscriminatory  in  intent. 

•  Make  the  general  test  for  environmental,  health  and  safety  laws  that  limit  trade 
into  line  with  general  trade  theories  of  nondiscrimination  and  national  treatment 
so  that  the  applicable  test  is  simply  whether  such  measures  are  fadally 
nondiscriminatory  in  intent. 

•  Make  clear  the  limitations  in  the  role  of  sdence  merely  to  informing  the  political 
dedsions  of  risk  management.  The  Uruguay  Round  must  spedfically  allow 
envirorunental  and  consumer  health  and  safety  standards  based  on  referendum 
or  consumer  preference  in  accord  with  the  precautionary  principle.. 

•  Ensure  that  trade  agreements  meet  the  objective  of  sustainable  development. 

2.  Procedural  Safeguards 

•  De-link  the  MTO  proposal  from  the  Uruguay  Round. 

•  Renegotiate  a  new  multilateral  trading  system  through  procedures  that  guarantee 
opermess  and  a  role,  as  members  of  country  delegations,  for  the  non-governmental 
organizations  representing  dtizens  arovmd  the  world. 

•  Begin  national  political  debate  to  approve  membership  into  any  new  global  trading 
organization.  For  the  Uiuted  States,  the  dedsion  to  join  such  a  new  orgaiuzation 
should  be  given  treaty  treatment,  induding  two-thirds  majority  vote  in  the  Senate. 

•  Place  jurisdiction  over  issues  of  trade  and  the  environment  and  trade's  conflicts  with 
other  sodal  and  health  measures  vsrith  the  existing  U.N.  agendes  which  encompass 
values  beyond  trade  liberalization,  such  as  UNCED  and  UNEP. 

3.  Make  Dispute  Resolution  More  Open,  More  Fair,  and 
More  Sensitive  to  Consumers  and  the  Environment 

•  Modify  the  Uruguay  Round  Sanitary  and  Phytosanitary  and  Technical 
Standards  sections  to  make  dear  that  the  burden  of  proof  in  trade  challenges  is 
on  the  challenging  party.  This  should  also  be  made  dear  in  the  Uruguay 
Roimd  dispute  resolution  provisiorw. 

•  Establish  a  separate  dispute  resolution  mechanism  outside  of  GATT  for 

28 


142 


environmental  and  consumer  cases  which  would  provide  procedural  and 
substantive  rules  favorable  to  environmental  and  health  goals. 


V.  Conclusion 

The  problems  and  issues  presented  in  this  testimony  are  complex.  While 
environmental  and  consumer  advocates  have  made  great  steps  in  identifying  the 
problems  with  current  trade  policy,  it  is  now  the  task  of  the  Clinton  Administration 
to  propose  specific  alternatives  and  remedies.  The  Clinton  Administration  should  be 
more  hospitable  to  such  changes  than  was  the  Bush  Administration.   We  look 
forward  to  working  with  this  committee  and  Congress  to  develop  policies  in  this 
direction. 
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Buyers  Up  •  Congress  Watch  •  Critical  Mass  •  Health  Research  Group  •  Litigation  Group 

Ralph  Nader,  Founder 

ANNEXI 

DETAILED  ANALYSIS  OF  GATT  SANITARY  AND  PHYTOSANITARY 

STANDARDS,  AND  MULTILATERAL  TRADE 

ORGANIZATION  PROVISIONS 


I.  URUGUAY  ROUND  SANITARY  AND  PHYTOSANITARY  RULES  ("SPS") 

A.  Coverage  of  SPS  Rules 

The  Urugtiay  Round  SPS  provisions  apply  "to  all  sanitary  and  phytosanitary 
measures  which  may,  directly  or  indirectly,  affect  international  trade.'" 

The  definition  of  sanitary  and  phytosanitary  measures  that  are  covered  includes 
"any  measure  applied: 

-to  protect  animal  and  plant  life  or  health  within  the  territory  of  the  contracting 
party  from  risks  arising  from  the  entry,  establishment  or  spread  of  pests,  diseases, 
disease-carrying  or  disease-causing  organisms^; 

-to  protect  human  or  animal  life  or  health  within  the  territory  of  the  contracting 
party  from  risks  arising  from  additives,  contanunant,  toxins  or  disease-causing 
organisms,  in  food,  beverages  or  feedstuffs'" 

as  well  as  measures  to  protect  human  life  and  health  and  limit  other  damage  within  the 
territory  of  a  contracting  party  from  diseases  and  pests*. 

This  definition  includes  "laws,  regulations,  requirements  and  procedures" 
including  "end  product  criteria,  processing  and  production  methods;  testing,  inspection, 
certification  and  approval  procedures...statistical  methods,  sampling  procedures  and 
methods  of  risk  assessment;  and  packaging  and  labelling  requirements  directly  related 


•  Dec.  20, 1991  Final  Act,  L.36,  para.  1. 

*  Dec.  20, 1991  Final  Act,  L.45,  Aimex  A,  para.  1. 
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to  food  safety.*" 


1.  Narrow  Coverage  of  GATT  Article  XX  (b) 

In  addition  to  the  definition  of  "sanitary  and  phytosanitary  measures",  the  text  contains 
two  other  provisions  that  define  GATT  SPS  coverage.  Proposals  on  these  two  issues  were 
the  way  in  which  environmental  and  consvmier  advocates  suggested  the  SPS  provisions 
could  be  used  to  limit  the  damage  of  the  tuna-dolphin  panel  decision.  Both  suggestioiw 
f>ertained  to  broadening  the  reach  of  Article  XX(b.)  In  each  case,  the  opposite  position 
is  contained  in  the  final  SPS  text. 

First,  the  definition  of  "Sanitary  and  Phytosanitary  Measure"  could  have  been 
expanded  so  that  environmental,  animal  welfare  and  consumer  concerns  related  to  health 
products  could  have  been  included  among  the  GATT  legitimate  basis  for  sanitary  and 
phytosanitary  regulations  that  impact  trade.  This  more  expansive  definition  was  put 
forth  by  the  European  Community  and  is  strongly  supported  by  their  environmental  and 
consimier  commimities,  as  well  as  many  U.S.  consumer  and  environmental  groups. 

The  SPS  final  text  does  not  include  the  broader  definition  and  instead,  above  the 
heading  of  the  SPS  section  is  a  note: 

"In  respect  of  the  following  Decision  on  Sanitary  and  Phytosanitary 
Measures,  it  had  been  proposed  that  consumer  concerns  with  relation  to 
health,  as  well  as  animal  welfare,  should  be  fuUy  addressed  by  this 
Decision.  Most  participants,  however,  were  of  the  view  that  only  some 
aspects  of  consumer  concerns  related  to  health  were  within  the  scope  of 
the  Decision,  and  insisted  that  other  consumer  concerns,  along  v^th  animal 
welfare,  could  most  appropriately  be  dealt  with  through  other 
instruments.* 

It  is  unclear  what  "other  instruments"  the  SPS  drafters  had  in  mind.  These  issues 
are  not  addressed  in  any  other  part  of  the  Uruguay  Round  Draft  Final  Act  Text. 

Second,  the  coverage  of  Article  XX(b)  could  have  been  reexpanded  in  the  SPS  text 
by  specifically  stating  that  sanitary  and  phytosanitary  standards  are  only  one  subset  of 
a  more  expansive  Ai  ilde  XX(b).  Instead,  the  text  states  just  the  contrary  as  a  goal  for  the 
SPS  provisions  "[djesiring  to  elaborate  rules  for  the  application  of  the  provisions  of  the 
General  Agreement  which  relate  to  the  use  of  sanitary  and  phytosanitary  measures,  in 


'  Dec.  20,  1991  Final  Act,  L.35,  above  headline. 
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particular  the  provisions  of  Article  XX(b.)'. 

Finally,  a  third  recommendation  for  repairing  the  damage  of  the  tima-dolphin  case 
was  to  specifically  give  extraterritorial  application  to  sanitary  and  phytosanitary 
standards.  This,  in  combination  with  the  proposals  to  expand  SPS  coverage  to  include 
environmental  objectives,  would  have  partially  neutralized  the  tuna-dolphin  decision's 
damage  to  environmental  protection.  Instead,  the  SPS  text  specifically  limits  SPS 
measures  to  "within  the  territory"  of  a  nation. 


B.  Harmonizing  Standards  Downwards 

The  basic  GATT  SPS  rule  is  that  national  standards  which  comply  with 
international  standards  are  presumed  to  meet  GATT  requirements.*  Such  a  presumption 
is  very  important  in  GATT  because  it  determines  which  party  must  carry  the  burden  of 
proof  if  a  standard  is  challenged  as  an  unfair  trade  barrier.  In  simple  terms,  the  GATT 
rule  is  "guilty  unless  presumed  or  proved  innocent."  For  instance,  if  a  U.S.  law  stronger 
than  the  international  standard  is  challenged,  the  U.S.  must  prove  that  the  law  is  not  an 
unfair  trade  barrier  under  GATT  rules.  Under  this  principle,  the  status  quo  or  default 
position  is  that  any  law  higher  than  an  international  standard  is  an  unfair  barrier  to 
trade. 

Nations  may  only  maintain  standards  stronger  than  the  international  standards 
by  proving  that  the  national  standard  passes  a  series  of  restrictive  tests  laid  out  in  the 
SPS  text.'  Understanding  under  what  circumstances  the  SPS  text  allows  nations  to  have 
stronger  standards  is  somewhat  ti-icky,  because  different  provisions  of  the  SPS  text  limit 
and  control  each  other.  By  fitting  the  provisions  together,  it  becomes  apparent  that  the 
SPS  rules  promote  harmonization  downward  of  national  standards  that  are  higher  than 
international  standards.'" 


^  Dec.  20,  1991  Final  Act,  L.36,  preamble. 

*  Dec.  20,  1991  Final  Act,  L.36,  para.  8. 

'  C-c.  20,  1991  Final  Act,  L.37,  para.  11. 

'"  This  conclusion  is  supported  not  only  by  the  actual  GATT  SPS  provisions 
contained  in  the  Final  Act,  but  by  what  is  not  contained  in  the  Final  Act.  For  instance, 
in  the  1990  draft  text,  the  first  clause  of  the  Basic  Rights  and  Obligations  allowed: 
"Contracting  parties  have  the  right  to  take  sanitary  and  phytosamtary  measures  for  the 
protection  of  human,  aiumal,  or  plant  life  or  health,  including,  when  appropriate, 
measures  more  stringent  than  required  by  international  standards,  provided  such 
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C  GATT  Chooses  Codex  Alimentarius  for  International  Food  Standards 

The  SPS  text  specifies  which  international  standards  will  be  deemed  GATT- 
acceptable  international  standards."  The  standards  of  the  Codex  Alimentarius 
Commission  are  chosen  for  food  standards,  including: 

•  rules  for  food  inspection  and  sanitary  handling, 

•  rules  for  pesticide,  animal  hormone,  antibiotic  and  other  drug  residues  and 

contaminants, 

•  rules  for  color,  flavor,  and  other  additives, 

•  rules  for  risk  assessment  and  methods  of  analysis. 

Two  other  specific  organizations  are  named  for  animal  and  plant  standards,  and 
a  Committee  for  Sanitary  and  Phytosanitary  standards  created  in  the  SPS  text  is  given 
the  power  to  identify  other  organization  and  standards  in  the  future." 

Many  U.S.  cor\sumer  and  environmental  standards  are  higher  than  the  standards 
of  the  Rome-based  Codex  Alimentarius  Commission.  Codex,  a  joint  subagency  of  the 
World  Health  Organization  and  the  Food  and  Agriculture  Organization,  does  not  have 
standards  for  many  of  the  pesticides  and  other  contaminants  that  the  U.S.  regulates. 
Many  of  the  standards  that  Codex  does  have  are  lower  than  U.S.  standards  in  many 
cases.  A  recent  study  by  the  U.S.  General  Accounting  Office  concluded:  "[A]mong  the 
pesticides  studied  that  EPA  has  rated  as  probable  carcinogens,  the  United  States  has 
lower  MRLs  (Maximum  Residue  Levels)  in  55  percent  of  the  cases;  the  Codex,  in  only 


measures  are  both  inconsistent  with  the  provisions  of  this  decision."  (1990  Draft  Text, 
page  165,  para.  4.)  In  the  1990  draft,  the  underlined  text  was  in  parenthesis,  signifying 
that  it  was  contested.  In  the  final  SPS  text,  the  underlined  clause  guaranteeing  the 
maintenance  of  high-^r  standards  is  eliminated. 

"  Dec.  20,  1991  Final  Act,  L.46,  Annex  1,  para.  3. 

"  For  aiumal  health  the  International  Office  of  Epizootics  is  named  as  the  GATT 
acceptable  international  standard.  For  plant  health,  the  International  Plant  Protection 
Convention  is  named.  (Dec.  20,  1991  Final  Act,  L.46,  Annex  A,  para.  3.) 
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27  percent.""  For  instance.  Codex  standards  allow  residues  on  foods  of  substances  that 
the  U.S.  has  long  banned  such  as  DDT,  aldrin  and  endrin  and  allows  greater 
concentrations  of  other  extremely  dangerous  pesticides  such  as  heptachlor  and  aldicarb 
than  U.S.  standards." 

Codex  standards  are  set  by  unaccountable,  unelected  officials.  The  U.S.  is 
represented  at  Codex  by  several  U.S.  government  officials  who  are  accomparued  to 
Codex  meetings  by  an  official  industry  advisory  group  that  includes  representatives  from 
the  nations  largest  food  and  chemical  companies.  For  the  first  time,  two  U.S.  consumer 
representatives  were  allowed  to  accompany  the  U.S.  Codex  delegation  to  recent 
meetings.  Their  report  on  the  proceedings  and  the  influence  that  the  food  and  chemical 
industries  have  over  the  development  of  so-called  food  safety  laws  at  Codex  has  only 
fueled  growing  environmental  and  consumer  groups  concern  about  the  Uruguay  Round. 

D.  Nations  May  Only  Apply  Sanitary  and  Phytosanitary  Standards  That  Meet  the 
Requirements  of  the  GATT 

The  SPS  text  lays  out  parties'  basic  rights  and  obligations.  Parties  have  the  right 
to  have  sanitary  and  phytosanitary  standards  "provided  that  such  measures  are  not 
inconsistent  with  the  provisions  of  this  (SPS)  decision."'^ 

The  SPS  text  requires  that  "sanitary  and  phytosanitary  measures  are  applied  onlj: 
to  the  extent  necessary  to  protect  human,  animal  or  plant  life  or  health,  are  based  on 
scientific  principles  and  are  not  maintained  against  available  scientific  evidence.'* 

1.  WHAT  IS  "NECESSARY"  Sanitary  or  phytosanitary  measures  which  conform 
to  international  standards  are  "deemed  to  be  necessary  to  protect  human,  animal  or  plant 
life  or  health  and  presumed  to  be  consistent  with...  the  General  Agreement.'^"  Thus, 
national  standards  which  are  stronger  than  international  standards,  or  for  which  there 
is  no  standard  are  presumed  not  to  be  necessary  to  protect  human,  animal  or  plant  life. 
A  nation  challenged  for  such  a  law  -  and  the  U.S.  has  many  standards  for  which  there 


"  International  Food  Safetv:  Comparison  of  U.S.  and  Codex  Pesticides  Standards. 
Report,  U.S.  General  Accoimting  Office.  August  1991.  Page  4. 

"Id, 

•*  Dec.  20, 1991  Final  Act,  L.36,  para.  5. 

"  Dec.  20,  1991  Final  Act,  L.36,  para.  6. 

"  Dec.  20,1991  Final  Act,  L.37,  para  10. 
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are  no  relevant  Codex  standards  -  must  bear  the  burden  of  showing  its  laws  is 
"necessary  to  protect...",  although  that  clause  is  not  defined  in  any  way  except  as  dted 
above. 

2.  ONLY  TO  THE  EXTENT  NECESSARY  By  requiring  that  sanitary  and 
phytosanitary  n^easures  are  applied  "only  to  the  extent  necessary  to  protect...",  the  SPS 
text  institutionalizes  a  requirement  that  natior«  defending  GATT-challenged  laws  must 
show  that  their  law  is  the  least  trade  restrictive  measure  possible.  A  separate  SPS 
provision  specifically  states  that  sanitary  and  phytosanitary  rules  allowed  under  the 
Uruguay  Round  must  be  the  least  restrictive  alternative.'* 


3.  AGAINST  AVAILABLE  SCIENTIFIC  EVIDENCE  This  clause  is  not  defined  or 
explained  in  the  text.  Taken  at  face  value,  it  seems  to  require  that  a  stronger  standard 
cannot  be  maintained  if  there  is  conflicting  scientific  evidence.  This  concept  would  be 
devastating  to  environmental  and  health  laws,  as  frequently  there  is  "mixed"  science  - 
scientific  evidence  supporting  more  than  one  conclusion. 

The  U.S.  and  the  E.C.  are  currently  involved  in  a  dispute  over  beef  hormones 
which  exemplifies  this  problem.  Consumer  groups  in  the  E.C.  launched  a  successful 
campaign  to  have  the  sale  of  beef  containing  growth  hormone  residues  banned.  The  ban 
was  based  on  medical  cases  in  which  children  who  had  eaten  the  hormone-tainted  beef 
began  developing  opposite  gender  sexual  characteristics  (breasts  in  boys,  fadal  hair  in 
girls.)  The  ban  was  supported  by  coi\sumer  groups  in  many  other  nations,  including  the 
United  States.  The  U.S.  government  threatened  to  challenge  the  E.C.  hormone  ban  at 
GATT,  and  had  scientific  evidence  that  consumption  of  the  hormone  residues  was 
harmless  to  support  that  challenge.  This  case  is  ongoing  and  under  the  rules  proposed 
in  the  Draft  Final  Act  Text,  t  seems  the  E.C.  consumer  safety  law  likely  would  face 
elimination. 

An  additional  problem  is  raised  by  the  "available  scientific  evidence"  clause.  U.S. 
consumer  and  health  laws  require  that  before  any  color,  pesticide  or  other  additive  can 
be  used  on  products  for  sale  in  the  U.S.  it  must  be  certified  as  safe  by  the  government. 
Japan  has  similar  requirements.  Other  nations  have  opposed  the  American  and  Japanese 
"recertification"  requirements,  arguing  that  products  containing  uncertified  additives 
should  be  allowed  entry  on  an  interim  basis  u  an  international  standards  exists  for  the 
additive.  It  appears  that  the  "available  scientific  evidence  clause"  could  require  the  U.S. 


'*  Dec.  20,  1991  Final  Act,  L.39,  para.  21.  ("...when  establishing  or  maintaining 
sanitary  and  phytosanitary  measures...contracting  parties  shall  ensure  that  such  measures 
are  the  least  restrictive  to  trade...") 
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and  Japan  to  accept  such  imports,  as  they  would  not  be  allowed  to  maintain  a  no-access 
rule  when  the  existence  of  an  international  standard  would  present  scientific  evidence 
supporting  safe  acceptance. 

E.  Nations  May  Only  Maintain  Laws  Stronger  Than  International  Standards  Under 
Limited  Circumstances 

The  SPS  text  lays  out  a  set  of  rules  to  accomplish  its  goal  of  harmonizing  sarutary 
and  phytosaiutary  standards:  'To  harmonize  saiutary  and  phytosanitary  measures  on  as 
wide  a  basis  as  possible,  contracting  parties  shall  base  their  sanitary  or  phytosaiutary 
measures  on  international  standards,  gviidelines  or  reconmiendatiorw,  where  they  exists, 
except  as  otherwise  provided  for  in  this  decision."" 

Natiorw  may  only  introduce  or  maintain  stronger  standards  if: 

-"there  is  a  scientific  justification,  or 

-as  a  consequence  of  the  level  of  protection  a  contracting  party  determines  to  be 
appropriate  in  accordance  with...paragraphs  16  through  23. 

Notwithstanding  the  above,  all  measures  which  result  in  a  level  of  saiutary  or 
phytosanitary  protection  different  from  that  which  would  be  achieved  by 
measures  based  on  international  standards.-.shall  not  be  incoi\sistent  with  any 
other  provisions  of  this  decision."^ 

Most  basically,  this  means  that  stronger  standards  can  only  be  maintained  if  a 
nation  can  meet  a  certain  scientific  showing  or  if  a  nation  can  show  that  it  has  chosen 
a  different  level  of  protection  that  is  supportable  vmder  GATT  rules  on  risk  assessment 
as  long  as  neither  are  inconsistent  with  the  other  restrictions  of  the  SPS  text. 

1.  Scientific  Justification 

"Scientific  justification"  is  not  defined  or  explained  in  the  SPS  text.  By  use  of  the 
term  "justification,"  it  seems  more  is  required  than  a  simple  showing  of  a  scientific  basis 
for  regulation.  Yet,  because  all  standard-  setting  is  a  mix  of  science  and  a  policy  decision 
about  the  level  of  risk  society  is  willing  to  accept,  purely  scientific  justifications  for 
standards  never  exist.  Because  the  last  clause  of  this  provisions  limits  the  two  previous 
clauses  by  application  of  all  other  SPS  provision,  u\e  "against  available  scientific 
evidence"  rule  described  above  would  also  apply  here. 


"  Dec.  20, 1991  Final  Act,  L.37,  para.  9. 
^  Dec.  20, 1991  Final  Act,  L.37,  para.  11. 


150 


Annex  1 

2.  Levels  of  Protection  and  Risk  Assessment 

The  second  clause  of  this  provisions  refers  to  paragraphs  16  through  23,  the  SPS 
section  concerning  Assessment  of  Risk  and  Determination  of  the  Appropriate  Level  of 
Sanitary  or  Phytosaiutary  Protection  which  contains  rviles  on  the  risk  assessment 
methods  that  will  be  deemed  GATT-acceptable. 

Three  GATT  SPS  risk  assessment  requirements  conflict  with  the  risk  assessment 
procedures  that  have  been  the  basis  of  several  strong  U.S.  envirorunental  and  consumer 
standards. 

a.  Health  and  Economic  Objectives  Must  Be  Balanced 

First,  the  SPS  provisions  require  that  nations  "shall  take  into  accovmt  as  relevant 
economic  factors  the  potential  damage  in  terms  of  loss  of  production  or  sales  in  the 
event  of  ..  a  pest,  the  costs  of  control  or  eradication.,  and  the  relative  cost  effectiveness 
of  alternative  approaches  to  limiting  risks."" 

Second,  the  SPS  provisions  require  nations  to  take  "into  account  risk  assessment 
techniques  developed  by  the  relevant  international  orgaiuzation."^  For  U.S.  coitsumer 
and  environmental  laws,  the  relevant  international  organization  would  be  Codex.  Codex 
risk  assessment  rules  require  the  balancing  of  health  and  commercial  objectives,  as  well 
as  less  protective  rules  on  calculating  exposure  to  contaminants.  Third,  the  SPS 
provisions  require  that  nations  take  into  account  "the  objective  of  niiiunuzing  negative 
trade  effects"  in  setting  health  and  environmental  sanitary  and  phytosaiutary 
standards.^ 

The  general  requirement  of  balancing  tests  in  risk  assessment  would  threaten 
several  important  U.S.  environmental  and  health  laws  which  do  not  allow  such 
balancing,  and  rather  are  "health  based"  rules.  The  "Delaney  Clause,"  which  absolutely 
bans  carcinogeiuc  pesticides  residues  on  processed  food  and  carcinogenic  additives  on 
any  food,  is  perhaps  the  best-know  example  of  such  a  U.S.  law.  If  the  SPS  provisions 
were  adopted  in  its  current  form,  zero  risk  rules  such  as  the  Delaney  Clause  would  be 
exposed  to  challenge  as  trade  barriers  and  face  elimination. 

More  specifically,  U.S.  risk  assessment  differs  in  numerous  ways  from  Codex  risk 
assessment  which  would  be  the  international  standard  applicable.  Just  as  one  example. 
Codex  sets  one  standard  for  all  possible  uses  of  a  pesticide,  while  the  U.S.  FDA  and  EPA 


"  Dec.  20,  1991  Final  Act,  L.38,  para.  18. 
^  Dec.  20,  1991  Final  Act,  L.38,  para.  16. 
^  Dec.  20, 1991  Final  Act,  L.38,  para.  19. 


151 


Annex  1 

set  tolerances  for  pesticide  residues  per  each  use  so  as  to  take  into  account  different 
concentration  effects  and  other  crop  specific  qualifications. 

b.  Consistent  Levels  of  Protection  Are  Required 

A  final  aspect  of  the  SPS  risk  assessment  rules  is  a  requirement  of  "consistency 
in  the  application  of  the  concept  of  the  appropriate  level  of  saiutary  and  phytosaiutary 
protection..."^*  This  clause  is  rumored  to  have  been  crafted  with  the  specific  intention 
of  eliminating  the  U.S.  Delaney  clause,  which  applies  a  zero  risk  from  contaminants  to 
processed  foods,  while  other  U.S.  food  standards  allow  balancing  of  health  and 
commercial  objectives  and  apply  a  negligible  risk  standeirds. 

The  SPS  provision  requires  that  "each  contracting  party  shall  avoid  arbitrary  or 
imjustified  distinctions  in  the  levels  it  considers  to  be  appropriate  in  different 
situations."^  This  requirement  also  calls  into  question  different  levels  of  risk  allowed 
under  U.S.  laws  for  different  types  of  risks  -  for  salmonella  increases  versus 
carcinogenic  pesticide  residues  on  food.  The  version  of  this  clause  in  the  final  text  is  one 
of  the  most  disturbing  new  elements  in  the  text. 

F.  Affirmative  Preemption  Requirement:  Nations  Must  Bring  State  Law  Into  GATT 
Compliance 

The  Draft  Final  Act  Text  requires  national  governments  to  take  affirmative  action 
to  bring  the  laws  of  their  subfederal  governments  into  GATT  compliance. 

"Contracting  parties  are  fully  responsible  under  this  decision  for  the  observance 
of  all  obligations  set  forth  herein.  Contracting  parties  shall  formulate  and  implement 
positive  measures  and  mechanisms  in  support  of  the  observance  of  the  provisions  of  this 
decision  by  other  than  central  government  bodies."^ 

This  language,  in  combination  with  recent  GATT  jurisprudence  on  a  Canadian 
challenge  of  U.S.  beer  and  alcohol  taxes,  means  the  federal  government  would  be 
required  to  take  every  action  constitutionally  available  to  force  state  and  local 
compliance  with  GATT. 

Fvirther,  the  text  specifically  forbids  delegation  of  authority  to  states  to  get  ahead 
of  international  standards  in  the  futiue.  "In  addition,  contracting  parties  shall  not  take 
measvu-es  which  require  or  encourage  local  government  bodies  or  non-govenunental 


^*  Dec.  20,  1991  Final  Act,  L.38,  para.  20. 

^Id 

^  Dec.  20, 1991  Final  Act,  L.43,  para.  45. 
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bodies  within  their  territories  to  act  in  a  manner  inconsistent  with  the  Provisions  of  this 
decision."^ 

Many  federal  environmental  and  health  laws  either  specifically  delegate  duties  to 
the  states,  such  as  the  Clean  Air  Act  and  the  Clean  Water  Act,  or  leave  the  states  the 
right  to  have  higher  than  federal  standards,  such  as  in  the  area  of  pesticide  regulation. 
Besides  the  threat  of  outright  elimination  of  importcmt  state  environmental  laws  such  as 
California's  Proposition  65,  the  chilling  effect  die  SPS  preemption  rules  would  have  on 
future  progress  in  environmental  <md  consumer  protection  can  not  be  overstated,  as  such 
state  laws  have  traditionally  created  an  important  upwards  pull  on  federal  standards. 

G.  SPS  Provisions  Are  Given  Powerful  Enforcement 

GATT  SPS  rules  get  the  strongest  possible  GATT  enforcement  through  application 
of  Article  XXn-XXm  dispute  resolution  rules^.  Article  XXII  and  XXm  contain  the  rules 
for  the  settlement  of  disputes  between  parties.  Article  XXn  allows  for  informal 
settlements  using  the  GATT  Secretariat  to  provide  "good  offices"  —  informal,  nonbinding 
mediation  support.  Article  XXni  allows  for  a  formal  GATT  dispute  resolution  panel  to 
be  formed.  Dispute  resolution  panels  hear  arguments  and  receives  papers  from  the 
disputing  parties  and  render  judgements  in  written  panel  rulings.  Under  airrent  GATT 
rules,  such  panel  rulings  must  then  be  approved  by  consensus  by  the  GATT  Council,  a 
general  meeting  of  the  GATT  member  countries. 

However,  in  section  "S"  of  the  Draft  Final  Act  Text,  the  current  rules  have  been 
changed  dramatically  so  that  urJess  there  is  consensus  to  stop  adoption  of  a  GATT 
panel,  it  is  automatically  adopted  60  days  after  pubhcation.  During  the  60  days  following 
publication  a  nation  may  file  an  appeal.  If  an  appeal  is  filed,  the  case  goes  to  an 
Appellate  Panel  for  90  days.  The  resulting  Appellate  decision  is  automatically  adopted 
unless  it  is  unanimously  rejected  within  30  days  of  publication. 

Thus,  under  the  proposed  Uruguay  Round  SPS  rules,  a  U.S.  environmental  or 
health  law  relating  to  food  could  be  brought  before  a  GATT  panel  which  has  the 
authority  to  declare  the  law  in  conflict  with  GATT  rules.  If  the  United  States  could  not 
get  all  108  GATT  coimtries  to  agree  to  reject  the  panel  decision  either  during  the  60  days 
following  publication  of  the  panel  ruling,  or  during  the  30  days  following  publication 
of  an  Appellate  ruling,  the  panel  decision  would  be  automatically  adopted.  The  U.S. 
would  then  be  obliged  to  change  its  law  or  would  face  automatic  trade  sanctions  such 
as  withdrawal  of  GATT  trade  benefits. 


"  Dec.  20,  1991  text,  L.  41,  para.  35. 
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II.  DETAILED  ANALYSIS  OF  GATT  TECHNICAL  BARRIERS 
AGREEMENTCTBT)^ 

A.  Broad  Coverage  of  the  Technical  Barriers  Agreement 

Technical  standards  that  are  covered  by  this  agreement  include  all  product  and 
process  standards  for  all  industrial  and  agricultural  products^,  except  those  agricultural 
standards  covered  by  the  Sanitary  and  Phytosanitary  standards  (SPS)  agreement^'. 

The  Technical  Barriers  Agreement  covers  a  broad  range  of  product  standards  and 
process  standards  that  directly  relate  to  product  standards. 

There  are  many  factors  in  analyzing  the  effect  of  excluding  standards  covered  in 
the  SPS  Agreement  from  TBT  coverage.  Both  agreements  require  that  rules  must  be 
shown  to  be  the  least  trade  restrictive  option  possible  and  that  only  international 
standards  are  presumptively  GATT  consistent.  However,  the  TBT  Agreement  names  a 
broader  list  of  legitimate  objectives  for  regvdation  than  the  SPS  Agreement,  including 
environmental  protection.  The  TBT  Agreement  specifically  requires  use  of  international 
standards  except  for  cases  of  fundamental  technological  or  climactic  incompatibility. 
While  the  conditions  vmder  which  a  nation  is  allowed  to  choose  other  than  the 
international  standard  in  the  SPS  text  is  very  limited,  at  least  on  paper  it  exists. 

B.  GATT  TBT  Rules  Limit  The  Right  To  Have  'Technical  Standards" 
International  Standards  Shall  Be  Used 

The  TBT  Agreement  mandates  the  use  of  international  standards  where  technical 
regulations  are  required  and  relevant  international  standards  exist  or  their  completion 
is  imminent  uiUess  such  standards  would  be  ineffective  or  inappropriate  because  of 
"fundamental  climactic  or  geographical  factors..." 

The  text  requires  that  "[w]here  technical  regulations  are  required  and  relevant 
international  standards  exist,  or  their  completion  is  imminent.  Parties  shall  use 


®  Located  at  sec.  "G"  of  the  Final  Act. 

*"  Dec.  20, 1991  Final  Act,  G.2,  Article  1,  para.  1.3;  G.20,  Annex  1,  para.  1.  (Unlike  the 
1990  draft  text  which  described  coverage  as  product  and  process  standards  in  Article  1, 
the  Final  Act  describes  coverage  as  "industrial  and  agricultural  products  in  Article  1." 
However,  all  of  the  rules  in  the  Agreement  are  stated  in  the  context  of  "technical 
regulations"  which  are  defined  to  include  products  and  process  requirements  in  an 
Annex  1  attached  to  the  TBT  Agreement.) 

'•  Dec.  20,  1991  Final  Act,  G.2,  Article  1,  para.  1.5. 
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them...except  when  such  international  standards...  would  be  an  ineffective  or 
inappropriate  means  for  the  fulfillment  of  the  legitimate  objectives  pursued,  for  instance 
because  of  fundamental  climactic  or  geographical  factors  or  fundamental  technological 
problems.^" 

This  rule  seems  to  assvime  that  technical  regulations  are  technicalities  rather  them 
standards,  and  are  often  designed  to  achieve  a  chosen  level  of  consumer  or 
environmental  protection.  This  rule  leaves  nation's  no  right  to  choice  their  level  of 
desired  protection. 

Further,  technical  standards  which  are  "in  accordance  with  relevant  international 
standards.. .shall  be  rebuttably  presumed  not  to  create  an  unnecessary  obstacle  to 
international  trade.^" 

C  Least  Restrictive  Standards  Required 

The  text  also  requires  that  "technical  regulations  shall  not  be  more  trade  restrictive 
than  necessary  to  fulfil  a  legitimate  objective,  taking  account  of  the  risks  non-fulfillment 
would  create."^  A  footnote  follows  this  clause  which  states  that  "[t]his  provision  is 
intended  to  ensure  proportionality  between  regulatioiis  and  the  risks  non-fulfillment  of 
legitimate  objectives  would  create.^" 

First,  this  TBT  standard  iixstitutionalizes  the  necessity  for  nations  defending 
GATT-challenged  laws  to  show  that  their  law  is  the  least  trade  restrictive  measure 
possible.  This  rule  was  first  articulated  in  several  recent  GATT  panel  rulings  including 
the  tuna-dolphin  case,  the  Canadian  fish  case  and  the  Thai  cigarette  case  in  which 
environmental  and  health  measures  were  declared  GATT-illegal.  GATT  places  the 
burden  of  proof  on  defending  nations.  Thus  in  each  case,  the  defending  nation  lost  for 
not  satisfactorily  proving  the  negative  ~  that  no  less  restrictive  measure  existed. 

Second,  through  the  text  of  the  footnote,  this  provision  requires  "proportionality" 
between  damage  from  not  having  any  measure  to  promote  a  'legitimate  objective"  and 
the  damage  to  trade  that  would  be  caused  by  having  such  a  measure. 

Third,  the  text  states  that  in  assessing  risks,  "relevant  elements  of  consideration 


^  Dec.  20,  1991  Final  Act,  G.3,  Article  2,  para.  2.4. 
^  Dec.  20,  1991  Final  Act,  G.3,  Article  2,  para.  2.5. 
^  Dec.  20,  1991  Final  Act,  G.3,  Article  2,  para.  2.2. 
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are...intended  end  uses  of  products.'*"  Although  this  is  a  narrow  point,  it  has  already 
been  the  center  of  several  debates  on  pesticide  and  other  chemical  regxilation,  including 
debate  surrounding  a  proposed  "Cirde  of  Poison"  law,  which  would  limit  export  sales 
of  chemicals  banned  in  the  U.S.  Because  many  such  products  are  regularly  used  for 
unintended  purposes,  particularly  when  exported  to  non-English  speaking  nations, 
enviroiunental  advocates  have  argued  that  0\e  actual  known  use  of  the  product  is  a 
highly  relevant  consideration  in  developing  health  and  environmentcil  policy.  (For 
instance,  Mexico  allows  the  use  of  DDT  for  mosquito  control  in  certain  southern  regions 
of  Mexico  and  DDT  is  allowed  into  Mexico  for  such  use.  However,  in  practice  DDT  has 
a  wider  use,  and  DDT  residue  regularly  is  found  on  produce  shipped  for  import  to  the 
U.S.) 

D.  What  Is  A  Legitimate  Objective 

The  text  defines  legitimate  objectives  to  be  "national  security  requirements;  the 
prevention  of  deceptive  practices;  protection  of  him\an  health  or  safety,  animal  or  plant 
life  or  health,  or  the  enviromnent.^"  It  is  hopeful  that  environment  is  noted  as  a 
legitimate  objective  for  a  technical  regulation.  Unfortunately,  in  a  variety  of  ways,  the 
other  rules  of  this  section  create  a  strong  presumption  against  the  GATT  validity  of 
enviroiunental  measures  that  also  impact  trade.  Thus,  without  changes  to  the  rest  of  the 
text,  it  would  seem  that  GATT's  identification  of  environmental  objectives  as  "legitimate" 
basis  for  maintaining  technical  regulations  is  illusory. 

E.  But  What  Happens  To  Existing  Technical  Standards  That  Are  Different  From 
International  Standards  Or  For  Which  No  International  Standards  Exists? 

What  is  left  unsaid  in  the  TBT  text  is  exactly  what  happens  to  existing  techiucal 
regulations  in  conflict  with  existing  international  standards,  or  for  which  there  is  no 
international  standard.  Because  it  is  clear  that  treatment  of  existing  standards  is  the  key 
to  the  stated  harmonization  goal  of  the  TBT  Agreement,  it  disconcerting  that  the 
Agreement's  treatment  of  such  standards  is  not  dearly  stated. 

In  the  1990  dreift  text,  a  provision  in  the  dispute  resolution  section  required 
retroactive  application  of  the  TBT  Agreement's  terms  to  existing  standards.  'To  the 
extent  that  a  Party  consider  that  techniccil  regulations...  which  exist  at  the  time  of  entry 
into  force  of  this  Agreement  are  not  consistent  with  the  provisions  of  this  Agreement, 
such  regulations...  shall  be  subject  to  the  provisiot\s  of  Artide  13  and  14  of  this 


^  Dec.  20, 1991  Final  Act,  G.3,  Artide  2,  para.  2.2. 

^  Dec.  20,  1991  Final  Act,  G.3,  Artide  2,  para.  2.2.  (The  Preamble  at  G.l  names  the 
same  list  of  objectives,  stating  that  no  nation  should  be  prevented  from  taking  measures 
to  ensure  such  objectives.) 
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Agreement."''  (Article  13  sets  up  a  standing  Conunittee  on  Technical  Barriers  to  Trade 
and  Article  14  is  Dispute  Resolution.) 

The  lack  of  clarity  is  espedaUy  troubling  because  it  appears  that  an  important 
portion  of  the  TBT  Agreement  is  not  included  in  this  publicly  distributed  text.  Under  the 
heading  of  "Fmal  Provisions"  on  page  G.19  is  a  blank  page.  In  the  1990  draft  text,  a  blank 
page  with  a  parenthetical  'To  be  addressed  subsequently"  appears  under  this  heading. 
Because  the  Dec.  20, 1991  Draft  Fmal  Act  Text  is  the  final  text,  it  seems  odd  that  neither 
the  "Final  Provisions"  nor  another  parenthetical  appear. 

F.  Effect,  Not  Intent,  Counts 

The  TBT  text  requires  parties  to  ensure  that  technical  regvilations  are  not 
"prepared,  adopted  or  applied  with  a  view  to  or  the  effect  of  creating  vmnecessary 
obstacles  to  international  trade.'*"  Thus,  as  with  the  MMPA,  even  if  the  intent  of  the 
law  is  to  achieve  a  legitimate  environmental  goal,  if  its  effect  is  to  limit  trade,  it  is  in 
conflict  with  the  GATT  vmless  otherwise  excepted. 

G.  Affirmative  Preemption  Requirement:  Nations  Must  Bring  State  Law  Into  GATT 
Compliance 

As  with  SPS  standards,  the  Draft  Final  Act  Text  Texf  s  TBT  standards  also  require 
national  governments  to  take  affirmative  action  to  bring  the  laws  of  their  subfederal 
governments  into  GATT  compliance  with  the  TBT  rules.  "Parties  are  fully  responsible 
under  this  Agreement  for  the  observance  of  all  provisions  of  Article  2  (the  rules  limiting 
technical  standards  described  above).  Parties  shall  formulate  and  implement  positive 
measures  and  mechanisms  in  support  of  the  observance  of  the  provisions  of  Article  2  by 
other  than  central  government  bodies.*"" 

H.  TBT  Code  Is  Giver  New  Powerful  Enforcement 

The  Draft  Final  Act  Text  gives  to  the  TBT  rules  the  strongest  possible  GATT 
enforcement  through  application  of  GATT  Article  XXII-XXm  dispute  resolution.*'  The 
1990  draft  GATT  did  not  give  the  TBT  Agreement  such  strong  enforcement.  Challenges 
imder  the  TBT  rules  would  be  subject  to  the  automatic  panel  adoption  process  described 
above  in  the  SPS  section. 


^  1990  Draft  text.  Page  63,  Article  14.5  "Retroactivity." 
*  Dec.  20, 1991  Final  Act,  G.2,  Article  2,  para.  2.2. 
*°  Dec.  20,  1991  Final  Act,  G.5,  Article  3,  para.  3.5. 
*'  Dec.  20, 1991  Final  Act,  G.18,  Article  14,  para.  1. 
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I.  All  G  ATT  Nations  Get  Notice  And  Comment  Rights  On  New  Technical  Regulations 
Of  Any  GATT  Nation 

The  TBT  text  mandates  that  whenever  a  nation  proposes  a  technical  regvilation 
that  is  different  than  the  international  standard,  or  for  which  a  relevant  international 
standard  does  not  exist  cind  "the  technical  regvilation  may  have  a  significant  effect  on 

trade"  of  other  natiorts,  the  regulating  nation  shall*^ 

-notify  the  GATT  Secretariat  of  the  proposed  regulation  and  its  objective*',  and 

-"without  discrimination,  allow  reasonable  time  for  other  Parties  to  make 
comments  in  writing,  discuss  these  comments  upon  request**,  and 

-"take  these  written  comment  and  the  results  of  these  discussions  into  account.*^" 

There  is  a  clause  that  allows  for  omission  of  certain  of  the  specific  steps  required  in  the 
above  process  in  times  of  emergency,  although  a  nation  must  eventually  meet  the 
requirements  listed  above.**  However,  this  notice  and  comment  requirement  must  also 
be  followed  by  state  and  local  governments.*' 


III.  DETAILED  ANALYSIS  OF  THE  AGREEMENT  ESTABUSHED  A 
MULTILATERAL  TRADING  ORGANIZATION 

A.  Establishing  a  New  Global  Commerce  Agency  On  The  Fast  Track 

The  Agreement  Establishing  the  Multilateral  Trade  Organization  (MTO)  is  a 
remarkable  document  in  several  ways.  First,  despite  what  will  certaiiUy  be  great 
controversy  over  the  mere  concept  of  establishing  such  a  world  commerce  agency  with 
legal  personality  like  the  United  Nations,  a  standing  dispute  resolution  body  and  power 


*^  Dec.  20, 1991  Final  Act,,  G.4,  Article  2,  para.  29. 
*"  Dec.  20, 1991  Final  Act,  G.4,  Article  2,  para.  9.2. 


**  Dec.  20, 1991  Final  Act,  G.4,  Article  2,  para.  9.4. 
**  Dec.  20, 1991  Final  Act,  G.4,  Article  2,  para.  9.4. 
**  Dec.  20, 1991  Final  Act,  G.4,  Article  2,  para.  10. 
*'December  20, 1991  Final  Act,  G.5,  Article  3,  para.  3.1. 
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to  order  cross-sectoral  retaliation  for  trade  violations,  the  document  additionally  requires 
MTO  Members  to  "take  all  necessary  steps,  where  changes  to  domestic  laws  will  be 
required  to  implement  the  provisions...to  eitsure  conformity  of  their  law  with  these 
Agreements.**" 

Second,  the  Agreement  creating  an  MTO  is  tucked  at  the  end  of  over  500  pages 
of  Uruguay  Round  Draft  Fmal  Act  Text  in  an  Annex.  Because  it  is  attached  to  the 
Uruguay  Round  Agreement,  this  monumental  decision  would  be  presented  to  Congress 
under  the  extraordinary  "fast  track"  procedural  rule.  The  decision  to  establish  an  MTO, 
much  less  the  adoption  of  this  MTO  proposal,  certainly  requires  extensive  study  and 
debate.  For  instance,  an  MTO  created  through  more  open  and  democratic  processes  very 
likely  would  have  rules  that  balance  commercial  interests  against  other  equally  legitimate 
interests  such  as  the  environment,  health  and  the  values  of  democratic  rule-making  and 
govenunent  accountability. 

B.  The  MTO  States  Noble  Goals  Of  Full  Employment,  Sustainable  Development 
And  Raised  Standards  Of  Living,  But  Consists  Of  the  GATT  Rules  Which  Have  Not 
Promoted  Such  Goals 

In  its  preamble,  the  text  recognizes  that  "relations  in  the  field  of  trade  and 
economic  endeavor  should  be  conducted  with  a  view  to  raising  standard  of  living, 
ensuring  full  employment  and  a  large  and  steadily  growing  volume  of  real  income  and 
effective  demand,  developing  the  optimal  use  of  resources  of  the  world  as  sustainable 
levels,  and  expanding  the  production  and  trade  in  goods  and  services."** 

While  these  stated  goals  are  shared  by  most,  it  is  at  best  highly  questionable  that 
these  goals  will  be  achieved  by  the  MTO  because  it  adopts  as  its  rules  GATT  as  updated 
through  the  Uruguay  Rovmd  and  Tokyo  Round  Agreements,  as  well  as  the  new  General 
Agreement  on  Trade  in  Services  and  the  Agreement  in  Trade  Related  Aspects  of 
Intellectual  Property  Rights. 

Particularly  the  clause  concerning  the  sustainable  use  of  the  world's  resources 
rings  hollow.  As  perhaps  best  documented  in  the  June  1991  World  Wildlife  Fund  study, 
"The  GATT,  Environmental  Protection  and  Sustainable  Development",  current  GATT 
rules  and  the  proposed  Uruguay  Round  GATT  rules  promote  the  opposite  behavior.* 


**  Dec.  20,  1991  Final  Act,  page  92,  MTO  Article  XVI,  para.  4. 

*'  Dec.  20, 1991  Final  Act,  page  91,  MTO  preamble. 

*•  Arden-Clarke,  Charles,  'The  GATT,  Eimronmental  Protection  and  Sustainable 
Development,"  A  World  Wildlife  Discussion  paper,  June  1991. 
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C  The  MTO  Adopts  GATT,  GATS  And  Trips  As  Its  Rules 

The  MTCs  rules  are  laid  out  in  four  Annexes  to  the  MTO  Agreement.  By 
agreeing  to  the  MTO,  nations  become  parties  to  the  Agreements  to  which  the  Annex 
refers.*'  If  a  nation  withdraws  from  the  MTO,  it  is  also  removed  from  all  of  the 
aimexed  agreements.^ 

Nations  must  accept  the  following  rules  without  any  reservations^: 

-The  General  Agreement  on  Tariffs  and  Trade  (GATT)  as  it  results  from  the 
Uruguay  Round  Draft  Final  Act  Text,  and  its  associated  legal;  instruments,  except 
the  Protocol  of  Provisional  Application, 

-the  Tokyo  Rovmd  Agreements  and  Arrangement  as  they  result  from  the  Draft 
Final  Act  Text  of  the  Uruguay  Round,  and  it  associated  legal  docim\ents  except 
the  Agreement  on  Trade  in  Qvil  Aircraft,  the  Agreement  on  Government 
Procurement,  the  International  Dairy  Arrangement  and  the  Arrangement 
regarding  Bovine  Meat 

-the  General  Agreement  on  Trade  in  Services  (GATS) 

-the  Agreement  in  Trade  Related  Aspects  of  Intellectual  Property  Rights. 

-the  Integrated  Dispute  Settlement  Understanding  contained  in  the  main  body  text 
of  the  Draft  Final  Act  Text  at  section  T. 

-the  Trade  Policy  Review  Mechanism  decided  on  April  12,  1989. 

Nations  are  not  automatically  made  party  to  the  following  Agreements,  but  are 
encouraged  to  join: 

-the  Agreement  on  Trade  in  Civil  Aircraft,  the  Agreement  on  Government 
Procurement,  the  International  Dairy  Arrangement  and  the  Arrangement 
regarding  Bovine  Meat 

D.  The  MTO  Would  Unite  TraJe  In  Goods  And  Services  Under  A  Single  Cross 


"  Dec.  20, 1991  Final  Act,  page  92,  MTO  Article  2,  para.l. 
^  Dec.  20, 1991  Final  Act,  page  98,  MTO  Article  XV,  para.  1. 
°  Dec.  20,  1991  Final  Act,  page  98,  GATT  Article  XVI  para.  2. 
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Retaliatory  Dispute  Resolution  Mechanism 

GATT  rules  allow  for  continuing  Rounds  of  negotiations  to  develop  principles 
existing  in  the  core  GATT.  However,  changes  to  the  core  Articles  of  GATT,  for  instance 
extending  GATT  to  include  trade  in  services,  would  require  amendment  to  the  core 
GATT  Articles,  a  procedure  which  requires  agreement  by  most  natior\s  which  are  party 
to  GATT. 

Many  developing  country  members  of  GATT  are  concerned  about  the  effect  on 
their  nation  sovereignty  of  the  inclusion  of  services,  intellectual  property  and  investment 
policy  in  global  trade  disciplines.  Developing  nations  feel  they  must  protect  domestic 
infant  communications,  financial,  and  technology  industries  to  create  nation 
infrastructure  and  increase  self  sufficiency,  and  thus  self  determination.  Particularly, 
such  nations  oppose  the  power  cross  retaliation  would  give  multinational  corporations  - 
-  for  instance  penalizing  a  developing  country's  natural  resources  exports  (trade  in 
goods)  as  a  punishment  for  not  allowing  sufficient  market  access  for  telecommunication 
or  financial  industries  (trade  in  services).  Thus,  developing  countries  did  not  support 
amending  GATT  to  include  such  issues  as  services  and  investment. 

The  MTO  proposal  avoids  amending  the  GATT,  and  removes  the  possibility  that 
developing  countries  could  block  such  amendment.  Rather,  by  annexing  trade  in  goods 
and  services  plus  investment  and  intellectual  property  under  one  dispute  resolution 
system,  the  MTO  allows  cross  sectoral  retaliation  without  amendment.  Developing 
countries  must  either  agree  to  the  new  MTO  which  includes  services,  intellectual 
property  and  investment  rules  or  be  excluded  from  the  agreement  on  trade  in  goods. 

E.  Structure  Of  The  MTO 

The  MTO  proposal  sets  up  regular  biannual  Ministerial  meetings  of  all  parties." 
It  sets  up  a  "General  Council,"  the  successor  organization  to  the  GATT  Council,  open  to 
all  parties  which  is  to  meet  regvilarly.^  The  General  Council  is  to  establish  a  Dispute 
Settlement  Body,  a  Trade  Policy  Review  Mechanisms  and  assorted  "subsidiary  bodies" 
including  a  committee  on  Trade  and  Development.^  Additionally,  Councils  on  Goods, 
Services  and  TRIPS  are  to  be  established  and  meet  at  least  eight  times  per  year.^ 

The  MTO  proposal  sets  up  a  Secretariat  with  staff  to  be  appointed  by  the  General 


"  Dec.  20,  1991  Final  Act,  page  93,  MTO  Article  V,  para.  1. 
*  Dec.  20, 1991  Final  Act,  page  93,  MTO  Article  V,  para.  2. 
^  Dec.  20,  1991  Final  Act,  page  93,  MTO  Article  V,  para.  3. 
^  Dec.  20, 1991  Final  Act,  page  93,  MTO  Article  V,  para.  4. 

18 


161 


Annex  1 

Covindl.  The  General  Council  is  to  appoint  a  Director-General  and  define  that  person's 
role,  duties  and  responsibilities.  After  the  MTO  were  to  enter  into  force  and  until  the 
General  Council  could  choose  a  Director-General  the  GATT  Director-General  and  the 
GATT  Secretariat  staff  "shall  become"  the  Director  General  and  Secretariat  of  GATT.  That 
would  make  cvirrent  GATT  Director-General  Arthur  Dunkel,  author  of  this  Draft  Final 
Act  Text,  the  temporary  head  of  the  new  MTO. 

F.  MTO  Dispute  Resolution  Increases  Power,  But  Is  Not  Dearly  Described  In  Draft 
Final  Act  Text 

The  MTCKs  dispute  resolution  rules  would  include  the  automatic  adoption  of 
GATT  dispute  panel  decisions  set  out  in  section  "S",  yet  special  MTO  dispute  resolution 
rules  are  also  set  out  in  the  Integrated  Dispute  Settlement  Understanding  (IDSU),  which 
is  located  at  section  'T"  in  the  actual  Uruguay  Round  Draft  Final  Act  Text,  and  not  in 
the  Annex  in  which  the  rest  of  the  MTO  text  is  located. 

The  MTO  makes  dear  that  the  Integrated  Dispute  Resolution  rules  will  be  used 
for  MTO  dispute  settlement,  however  many  aspects  of  section  "T"  Integrated  Dispute 
Resolution  are  unclear  and  seem  incomplete.  For  instance,  the  Aimexes  to  section  'T" 
that  are  referenced  within  its  text  (listing  to  what  terms  the  Integrated  dispute  resolution 
applies  are  not  included  in  the  text.)  The  IDSU  text  gives  duties  to  an  "Appellate  Body" 
and  a  "arbitrator"  but  does  not  create  or  describe  either  in  the  text.  The  IDSU  generally 
does  not  contain  the  level  of  operational  detail,  for  instance  size  of  dispute  resolution 
panels  or  time  lines,  seen  in  the  GATT  dispute  resolution  text  at  section  "S." 

The  IDSU  does  establish  a. standing  "Dispute  Settlement  Body  to  exerdse  the 
authority  of  the  General  Covmdl'and  the  Councils  and  Committees  of  the  covered 
Agreements...  It  shall  have  the  authority  to  establish  panels,  adopt  panel  and  Appellate 
Body  reports,  maintain  surveillance  of  implementation  of  rulings  and 
recommendations..."^  It  will  also  be  the  body  that  authorizes  the  suspension  of 
concessions  or  other  obligations  if  a  party  does  not  follow  its  recommended  rulings. 

Membership  in  this  standing  Dispute  Settlement  Body  is  open  to  any  member  of 
the  MTO  and  all  Dispute  Settlement  Body  dedsions  are  to  be  taken  by  consensus."'  It 
is  not  dear  if  this  Dispute  Settlement  Body  is  merely  a  new  name  attached  to  the  same 
duties  and  powers  of  the  GATT  Coundl  (all  GATT  nations  meeting  together),  or  if 
membership  will  entail  greater  duties  and  thus  effectively  be  limited  to  nations  with 


*  Dec.  20,  1991  Final  Act,  T.l,  para.  2. 

*  Dec.  20,  1991  Final  Act,  T.4,  para.  "2bis". 
"  Dec.  20,  1991  Final  Act,  T.l,  para.  4. 
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resources  to  participate.  Further,  the  extent  of  the  its  authority  is  unclear.  Besides  its 
general  description  and  duties,  the  only  other  reference  to  the  Body  is  when  a  dispute 
panel  "cannot  resolve  fundamental  conflict  between  the  substantive  provisior\s  of  any 
covered  agreements  without  creating  new  rights  or  obligations  under  those  agreements, 
it  shall  report  its  conclusion  to  the  Dispute  Settlement  Body  for  appropriate  action."" 
As  with  much  of  this  section,  what  that  meai\s  is  also  unclear. 

As  under  GATT  Article  XXIII  dispute  resolution,  nations  can  petition  for  the 
formation  of  dispute  resolution  panels,  although  the  size  of  such  panels  is  not  stated. 
Panels  shall  be  composed  of  "well-qualified  governmental  and/or  nongovernmental 
individuals,  including  persoirs  who  have  served  on  or  presented  a  case  to  a  GATT  panel, 
served  as  a  representative  to  the  GATT  or  in  the  GATT  Secretariat,  taught  or  published 
on  international  trade  law  or  policy,  or  served  as  a  seruor  trade  policy  official  of  a 
member."" 

G.  Cross  Retaliatory  Dispute  Resolution  Under  The  MTO 

Under  the  title  "Integrated  Dispute  Settlement  System"  are  a  series  of  specific 
provisions  allowing  cross  retaliation  between  different  sectors  and  between  different 
Agreements.  "  Nations  are  instructed  that  they  should  first  seek  to  suspend 
concessions  or  other  obligations  in  the  same  sector,  but  that  they  have  the  right,  if  "the 
circumstances  are  serious  enough**"  to  seek  suspension  of  concessions  under  different 
agreements.  Cross  retaliation  is  the  core  purpose  for  creating  the  MTO. 

H.  Cooperation  with  the  IMF  and  the  World  Bank  Mandated,  Cooperation  with  Non- 
Govemmental  Organizations  Allowed. 

The  text  requires  the  MTO  to  cooperate  with  the  IMF  and  the 
World  Bank.  ("With  a  view  to  achieving  greater  coherence  in  global  economic  policy- 
making, the  MTO  shall  cooperate,  as  appropriate,  with  the  International  Monetary  Fund, 
the  International  Bank  for  Reconstruction  and  Development  (World  Bank),  and  affiliated 
agencies.'*^)    The    text    requires    the    MTO    to    make    suitable    arrangement    with 


"  Dec.  20,  1991  Final  Act,  T.4,  para  1. 
"  Dec.  20,  1991  Final  Text,  T.2,  para.  2. 


"  Dec.  20,  1991  Final  Act,  T.5,  para.  1. 

**  Dec.  20,  1991  Final  Act,  T.5,  para.  1(c). 

'^  Dec.  20,  1991  Final  Act,  page.  93,  MTO  Article  III,  para.  6. 
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intergovernmental  bodies  and  agencies."  The  text  allows  the  MTO,  as  its  discretion,  to 
arrangement  for  "consultation  and  cooperation  with  non-governmental  organizations 
concerned  with  matters  within  the  scope  of  the  MTO."*^ 

IV.  DETAILED  ANALYSIS  OF  GATT  DISPUTE  RESOLUTION 
ESTABLISHED  IN  THE  URUGUAY  ROUND 

A.  General  Backgroimd  on  GATT  Dispute  Resolution 

GATT  Articles  XXII  and  XXm  contain  the  rules  for  the  settlement  of  disputes 
between  parties.  Article  XXII  allows  for  informal  settlements  using  the  GATT  Secretariat 
to  provide  good  offices.  Article  XXIII  provides  for  a  formal  GATT  dispute  resolution 
panel  to  be  formed.  The  panel  hears  arguments  and  receives  papers  from  the  disputing 
parties  and  renders  a  judgement  in  a  written  panel  ruling.  Under  current  rules,  the  panel 
ruling  must  then  be  approved  by  consensus  by  the  GATT  Council,  a  meeting  of  most 
GATT  member  covmtries. 

B.  Automatic  Adoption  of  Panel  Reports  Expands  GATT's  Power  Over  Nations 

In  the  Draft  Final  Act  Text,  dispute  resolution  rules  have  been  changed 
dramatically  so  that  unless  there  is  consensus  to  stop  adoption  of  a  GATT  panel  it  is 
automatically  adopted  60  days  after  publication.**  For  environmental  and  consiuner 
issues,  such  a  change  means  strong  enforcement  of  destructive  GATT  rules. 

Perhaps  to  provide  a  coimter  argument  to  the  massive  expansion  of  GATT  power 
automatic  adoption  of  panel  reports  accomplishes,  the  Draft  Final  Act  Text  creates  an 
appeals  process.  The  Draft  Final  Act  Text  creates  a  standing  Appellate  Body.*'  The 
Body  consists  of  a  pool  of  seven  members,  three  of  whom  serve  at  any  time  on  an 
appeals  panel.  The  members  are  appointed  by  contracting  parties  to  serve  four  year 
terms. 

Under  the  new  rules,  an  appeal  can  be  filed  within  60  days  following  publication 
of  a  panel  ruling.  If  an  appeal  is  filed,  an    Appellate  panel's  considerations  "cannot 


**  Dec.  20,  1991  Final  Act,  page  92,  MTO  Article  IV,  para.  1. 
"  Dec.  20,  1991  Final  Act,  page  92,  MTO  Article  IV,  para.  2. 
**  Dec.  20,  1991  Final  Act,  S.12,  Article  14,  para.  4. 
**  Dec.  20,  1991  Final  Act,  S.13,  para.  15.1. 
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exceed  90  days  from  notification  of  intent  to  appeal  to  appellate  decision."^ 

The  Appellate  decision  which  results  is  automatically  adopted  unless  it  is 
unanimously  rejected  within  30  days  of  publication.  "An  appellate  report  shall  be 
adopted  by  the  Council  and  unconditionally  accepted  by  the  parties  to  the  dispute  unless 
the  Covmcil  decides  by  consei\sus  not  to  adopt  the  appellate  report  within  thirty  days 
following  its  issuance..."  ^ 

Creation  of  an  appellate  process  (that  itself  involves  automatic  adoption  of  panel 
rulings)  does  nothing  to  balance  the  massive  expansion  of  GATT  power  vis-a-via  the 
national  governments  of  the  contracting  parties  accomplished  by  automatic  adoption  of 
panel  decision.  In  addition,  by  taking  away  the  possibility  for  nations  to  block  consensus 
and  stop  panel  decisions,  the  Draft  Final  Act  Text  makes  absolute  the  lack  of 
accountabiUty  over  U.S.  government  officials  at  GATT.  As  is  apparent  v^th  the  tima 
dolphin  case,  under  the  current  dispute  resolution  rules  the  Administration  is  susceptible 
to  pressure  from  Congress  and  the  public  to  keep  GATT  from  eliminating  certain  types 
of  U.S.  laws.  Under  the  new  rules,  pressure  will  be  shifted  to  Congress  to  change  the 
U.S.  laws  GATT  has  automatically  decreed  GATT-illegal. 

Thus,  under  the  new  GATT  dispute  resolution  rules  a  U.S.  environmental  or 
health  law  could  be  brought  before  a  GATT  panel.  That  GATT  panel  could  declare  the 
law  to  be  an  unnecessary  obstacle  to  trade.  If  the  U.S.  could  not  get  all  108  GATT 
coimtries  to  agree  to  reject  the  panel  decision  either  during  the  60  days  follov^g 
publication  of  the  panel  ruling  or  during  the  30  days  follovmig  publication  of  an 
Appellate  ruling,  the  panel  decision  would  be  automatically  adopted.  The  U.S.  would 
then  be  obliged  to  change  its  law  or  would  face  sanctions  such  as  withdrawal  of  GATT 
trade  benefits. 

C.  Burden  of  Proof:  "Guilty  Unless  Presumed  or  Proved  "Innocent" 

The  Draft  Final  Act  Text  does  not  require  a  showing  of  actual  injury  to  begin  a 
dispute  resolution  action.  Rather,  one  party  must  show  a  breach  of  the  rules,  and  then 
the  challenged  party  must  carry  the  burden  of  shoving  there  is  no  damage. 

"In  cases  where  there  is  an  infringement  of  the  obligation  assumed  under  the 
General  Agreement,  the  action  is  considered  prima  facie  to  constitute  a  case  of 
nullification  or  impairment.  This  means  that  there  is  normally  a  presumption  that  a 
breach  of  the  rules  has  an  adverse  impact  on  other  contracting  parties,  and  in  such  cases, 
it  is  up  to  the  contracting  party  against  whom  the  complaint  has  been  brought  to  rebut 


^  Dec.  20,  1991  Final  Act,  S.13,  para.  15.5. 
''  Dec.  20,  1991  Final  Act,  S.14,  para.  14.14. 
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the  charge."'* 

This  is  the  philosophy  that  xmderlies  the  SPS  and  TBT  Agreements.  The  basic  rule 
of  the  SPS  and  TBT  provisions  are  that  national  standards  which  comply  with 
international  standards  are  presumed  to  meet  GATT  requirements.  Such  a  presumption 
is  very  important  in  GATT  because  it  will  detennines  which  party  must  carry  the  burden 
of  proof  if  a  standard  is  challenged  as  an  unfair  trade  barrier. 

In  simple  terms,  the  GATT  rule  is  guilty  unless  presimied  or  proved  irmocent.  For 
instance,  if  a  U.S.  law  that  is  stronger  than  the  international  standard  is  challenged,  then 
the  U.S.  must  prove  that  the  law  is  not  an  unfair  trade  barrier  under  GATT  rules.  Under 
this  principle,  the  status  quo  or  default  position  is  that  any  law  higher  than  an 
international  standard  is  an  unfair  barrier  to  trade. 

D.  Secrecy  Pervades  GATT  Dispute  Resolution 

Absolute  secrecy  of  panel  arguments  and  papers  is  maintained  in  the  Draft  Final 
Act  Text. 

"Written  memoranda  submitted  to  the  panel  shall  be  considered  confidential,  but 
shall  be  made  available  to  the  parties  to  the  dispute."^  "Panel  deliberation  shall  be 
secret."'* 

Under  these  rules,  non-governmental  groups  who  have  ensured  a  domestic  law's 
existence  and  enforcement  cannot  read  the  case's  documents,  become  involved  as  an 
amicus  on  the  case,  much  less  observe  the  oral  arguments.  This  is  especially  problematic 
if  the  challenged  law  is  one  that  the  Admiiustration  has  not  supported.  This  was  the  case 
with  the  tima-dolphin  case.  The  very  embargo  provisions  being  challenged  at  GATT  had 
only  been  enforced  by  the  Administration  after  an  environmental  groups  won  a  court 
order  forcing  the  Administration  to  enforce  the  law.  Several  European  press  reports 
suggested  that  the  U.S.  govenunent  did  not  strongly  defend  the  Marine  Mammal 
Protection  Act  before  the  GATT  panel.'' 

E.  A  Losing  Party  Must  Change  Its  Laws  or  Face  Sanctions 


'^  Dec.  20, 1991  Final  Act,  S.3.,  para.  1.8. 

"  Dec.  20, 1991  Final  Act,  S.ll,  para.  12.1. 

'*  Dec.  20, 1991  Final  Act,  S.ll,  para.  12.2. 

"^  The  Economist,  "Divine  Porpoise,"  Oct.  5, 1991,  page  31;  and  The  Guardian,  "Global 
Conservation  Threatened  as  GATT  Declares  War,"  Sept.  6, 1991. 
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Panels  are  instructed  to  reconunend  that  parties  whose  laws  do  not  conform  with 
GATT  bring  such  measures  into  compliance.  First  and  foremost,  a  losing  party  is  charged 
with  withdrawal  of  the  measures  found  to  be  incoi\sistent  with  the  GATT. 

"Comp>ei\sation  and  the  suspension  of  concessions  or  other  obligations  are 
temporary  measures  available  in  the  event  that  the  recommendation  and  rulings  under 
Article  XXin:2  are  not  implemented  within  a  reasonable  amount  of  time.  However, 
neither  compensation  nor  the  suspensipn  of  concessions  or  other  obligations  is  preferred 
to  full  implementation  of  a  recommendation  to  bring  a  measure  into  conformity  with  the 
General  Agreement..."  '* 

If  a  party  refuses  to  comply  with  a  panel  ruling  by  eliminating  its  law,  after  a 
reasonable  amount  of  time  the  GATT  Council  can  dedde  to  allow  the  winning  party  to 
withdraw  trade  concessions  from  the  losing  party. 

"The  last  resort  which  Article  XXIII  provides  to  the  country  invoking  this 
procedure  is  the  possibility  of  suspending  the  application  of  concessions  or  other 
obligations  on  a  discriminatory  basis  vis-a-vis  the  other  contracting  party,  subject  to 
authorization  by  the  Contracting  parties  of  such  measures."^ 

Bush  Admiiustration  officials  argued  that  the  U.S.  could  maintain  laws  agairwt 
which  GATT  has  ruled,  and  simply  pay  compensation  to  the  winning  party.  This 
argument  has  been  adopted  by  supporters  of  the  Uruguay  Round  Draft  Final  ACT  in 
Congress.  Such  an  arrangement  is  hardly  an  alternative  to  changing  the  GATT  rules  and 
dispute  resolution  process  so  that  environmental  and  consumer  laws  will  not  get  labelled 
as  illegal  trade  barriers.  However,  the  Draft  Final  Act  Text  makes  clear  that  even  that 
alternative  is  only  considered  appropriate  as  an  interim  measure  until  a  law  is 
withdrawn.  "The  provision  of  compensation  should  be  resorted  to  only  if  the  immediate 
withdrawcd  of  the  measures  which  are  inconsistent  with  the  GATT  is  impracticable  and 
as  a  temporary  measure  pending  the  withdrawal  of  the  measures  which  are  inconsistent 
with  the  GATT.^ 

F.  Dispute  Resolution  Also  Applies  to  State  and  Local  Laws 

All  aspects  of  GATT  dispute  resolution  from  the  panel  system  to  the  threat  of 
coimtervailing  sanction  apply  to  state  and  local  govenunents  under  the  Draft  Final  Act 
Text. 


'*  Dec.  20,  1991  Final  Act,  S.  16,  para  20.1. 
""  Dec.  20,  1991  Final  Act,  S.3,  para.  1.7. 


^  Dec.  20,  1991  Final  Act,  S.3,  para.1.7. 
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"The  dispute  settlement  provisions  of  the  General  Agreement  may  be  invoked  in 
respect  of  measures  affecting  its  observances  taken  by  regional  or  local  governments  or 
authorities  within  the  territories  of  a  contracting  party.  When  the  contracting  parties 
have  ruled  that  a  provisions  of  the  General  Agreement  has  not  been  observed,  the 
responsible  contracting  party  shall  take  such  reasonable  measures  as  may  be  available 
to  it  to  ensure  its  observance.  The  provisions  relating  to  compensation  and  suspension 
of  concessioiw  or  other  obligation  apply  in  cases  where  it  has  not  been  possible  to 
secure  such  observance..."" 

G.  Limiting  Unilateral  Trade  Policy  Decisions 

Under  a  section  entitled  "Strengthening  of  Multilateral  System",  GATT  nations  are 
restricted  from  taking  unilateral  ti-ade  enforcement  actions.  It  appears  that  this  section 
would  create  an  independent  ground  —  in  addition  to  the  tuna-dolphin  panel  ruling  — 
to  challenge  American  use  of  trade  policy  to  enforce  environmental,  human  rights,  or 
labor  rights  laws. 


"  Dec.  20, 1991  Final  Act,  S.18,  para.  20.7. 
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ANNEX  II 

DETAILED  ANALYSIS  OF  NAFTA  SANITARY  AND  PHYTOSANITARY 
PROVISIONS.  TECHNICAL  STANDARDS  PROVISIONS.  AND  DISPUTE 

RESOLUTION 


L         NAFTA  STANDARDS  CHAPTERS: 

SANITARY  AND  PHYTOSANITARY  AND  TECHNICAL  STANDARDS 

The  NAFTA  contains  two  sections  on  standards.  Sanitary  and  Phytosanitary  (SPS) 
niles  pertain  to  food  and  foodstuffs.  Technical  Standards  (TBI)  cover  all  remaining 
manufacturing  and  agricultural  standards.  The  Sanitary  and  Phytosanitary  Standards  text 
and  the  Technical  Standards  section  can  be  thought  of  as  rules  for  taking  exceptions  to 
the  NAFTA's  primary  goal  of  removing  obstacles  to  trade.  In  these  two  sections,  the 
NAFTA  lays  out  requirements  that  restrict  measures  taken  by  NAFTA  countries  which 
might  have  the  effect  of  limiting  trade.  These  measures  must  meet  this  restriction  or  be 
considered  illegal  trade  barriers. 

The  standards  provisions  of  the  NAFTA  are  slightly  improved  over  those  rejected 
in  the  GATT  Uruguay  Round  text  by  nearly  every  U.S.  environmental  and  consumer 
group.  However,  the  SPS  text  in  particular  exposes  numerous  U.S.  national  and  state 
laws  to  chadlenge.  It  could  stop  progress  in  environmental  protection  in  the  area  of 
pesticides  and  consumer  health  and  safety  in  food  labelling,  inspection  and  other 
contaminant  standards  such  as  additives  and  preservatives.  The  TBT  texf  s  detrimental 
impact  is  on  the  process  by  which  U.S.  standards  are  now  set.  For  iiistance,  by  requiring 
NAFTA  countries  to  accept  the  conformity  assessment  procedures  and  bodies  of  other 
coimtries,  the  TBT  text  would  undermine  the  role  citizens  and  consumer  and 
environmental  advocates  now  have  on  standard-setting.  As  written,  neither  the  SPS  nor 
TBT  text  are  acceptable  from  a  consumer  or  environmental  protection  viewpoint. 


A.        SANITARY  AND  PHYTOSANITARY  PROVISIONS 

The  Sanitary  and  Phytosanitary  Measures  section  of  NAFTA's  agriculture  chapter 
establishes  criteria  for  food  safety  standards,  including  pesticide  residue  limits, 
nutritional  labelling  requirements,  food  and  color  additive  regulations,  and  food 
inspection.'  The  NAFTA  provisions  are  an  improvement  over  the  Uruguay  Round 
provisions,  in  that  the  NAFTA  imposes  the  burden  of  proof  on  a  party  challenging  a 


•Sub  ch.  B,  Ch.  7. 
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food  safety  measure,  rather  than  on  the  country  defending  the  measure.^  Although 
other  aspects  of  NAFTA's  food  safety  subchapter  moderate  the  harshness  of  the  Uruguay 
Round  provisions,  NAFTA  is  still  likely  to  jeopardize  many  important  food  safety 
measures. 

1.         Adverse  Effects  of  Hannonization 

to  International  Food  Safety  Standards. 

Both  the  Uruguay  Round  and  NAFTA  address  the  extent  to  which  a  coimtry  may 
maintain  standards  that  are  more  protective  of  public  health  than  international  ones. 
Like  the  Uruguay  Rovmd,  the  NAFTA  presumes  that  standards  of  certain  specified 
international  organizations,  such  as  the  Codex  Alimentarius  Commission,  comport  with 
the  food  safety  requirements  of  the  Agreement,  and  it  requires  the  three  cotmtries  to 
base  their  food  safety  standards  on  relevant  international  ones.^ 

a.  CODEX 

The  Codex  Alimentarius  Commission  is  a  body  of  the  World  Health  Organization 
and  the  U.N.  Food  and  Agriculture  Organization,  which  establishes  volimtary 
international  food  safety  standards.  It  is  made  up  of  government  officials,  who  are 
generally  not  health  experts,  and  who  participate  v^rith  the  active  assistance  of  industry 
advisors  from  such  companies  as  Hershey  Foods,  Nestle  U.S.A.,  Kraft  General  Foods, 
Coca  Cola  Company,  and  Pepsi  Company,  and  trade  groups,  such  as  Grocery 
Manufactiu-ers  of  America  and  ihe  National  Food  Processors  Association.* 

Codex  has  published  voluntary  standards  for  the  hygienic  and  nutritional  quality 
of  food,  food  additives,  pesticide  residues,  contaminants,  labeling,  and  methods  of 
analysis  and  sampling,  many  of  which  are  much  weaker  than  public  health  standards 
in  the  United  States.  For  example,  some  Codex  standards  allow  residues  of  pesticides 
that  have  been  banned  in  the  United  States,  such  as  DDT  on  meat,  grains  and  dairy. 
Otiiers  allow  higher  residues  of  pesticides  on  foods  than  existing  EPA  and  FDA 
regvilations.  Thus,  Codex  standards  allow  higher  residues  on  some  foods  of  such 
pesticides  as  DDT,  heptachlor,  aldrin,  diazinon,  lindane,  permethrin,  and  benomyl.^  In 


^Article  765(6). 
'Article  713(1)  &  (2. 


*See  Ritchie,  "GAIT,  Agriculture  and  the  Environment:  The  Double  Zero  Plan,"  20 
The  Ecolopst  214,  217  (Nov./Dec.  1990);  56  Fed.  Reg.  29,050-51  (June  25,  1991). 

^tchie,  supra,  at  21. 
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some  cases.  Codex  standards  allow  residue  levels  that  are  5-times  higher  thart  U.S. 
standards.*  In  addition,  some  Codex  standards  allow  pesticide  residues  that  have  been 
banned  in  certain  states.' 

Harmonization  of  U.S.  food  safety  standards  to  Codex  ones  could  have  significant 
detrimental  effects  on  food  safety.  NAFTA  creates  strong  pressure  for  countries  to 
adhere  to  Codex  standards,  although  it  permits  more  stringent  domestic  standards  if 
such  standards  comply  with  NAFTA's  other  food  safety  requirements.* 


b.  Use  of  International  Standards  During  U.S.  Approval  Process 

As  a  related  matter,  NAFTA  requires  Parties  to  consider  using  international 
standards  on  an  interim  basis  while  they  are  deciding  whether  to  approve  use  of  a  food 
additive  or  contanunant.'  While  this  provision  may  not  mandate  the  use  of  the 
international  standard,  at  a  minimum,  it  may  give  rise  to  reasonable  expectations  that 
such  standards  v^l  be  used,  in  which  case  it  could  support  a  nullification  and 
impairment  challenge.  The  use  of  international  standards  on  an  interim  basis  raises 
health  issues  because  international  standards  are  often  based  on  less  stringent 
requirements  than  U.S.  standards.  This  situation  arose  in  1990  when  the  FDA  discovered 
residues  of  the  pesticide  procymidone  on  wine  imported  from  Europe.  Because  the 
pesticide  is  not  used  in  the  United  States,  no  tolerances  existed  for  it.  The  manufacturer 
petitioned  EPA  to  establish  a  tolerance  on  an  expedited  basis  and  urged  EPA  to  use  a 
residue  limit  that  had  been  proposed  by  the  Codex  Committee  on  Pesticide  Residues, 
but  that  had  not  been  finally  adopted.'"  Scientific  studies  suggested  that  procymidone 
is  a  carcinogen  and  reproductive  toxin,  but  the  data  was  inadequate  to  permit  the  full 
analysis  normally  required  for  establishment  of  a  tolerance.  Ultimately,  EPA  established 
an  interim  tolerance  based  on  the  available,  though  limited,  evidence."    This  type  of 


*Id.;  see  also  GAO,  International  Food  Safety:  Comparison  of  U.S.  &  Codex  Pesticide 
Standards  4  (Aug.  1991. 

''See,  eg^  Md.  Agric.  Code  Ann.  §  5-210.5  (1989)  (heptachlor);  Minn.  Stat.  §  18B.115 
(1990)  (same). 

"Article  713(3). 

'Article  717(4). 

'"55  Fed.  Reg.  39,171-77  (Sept.  25,  1990). 

"56  Fed.  Reg.  19,518  (April  26,  1991). 
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action  will  expose  consumers  to  potential  public  health  risks  before  EPA  obtains 
complete  data  and  conducts  its  full  analysis  of  the  public  health  and  environmental 
effects  of  the  action. 

c.  Harmonization  and  Trade  Challenges  of  Food  Safety  Laws 

The  likelihood  of  trade  disputes  arising  with  respect  to  pesticide  standards  is  not 
remote  since  the  standards  in  the  three  countries  differ  greatly.  Thus,  Canada  had 
health-based  pesticide  standards  prior  to  the  United  States-Canada  Free  Trade 
Agreement,  and  under  those  standards  it  banned  pesticides  like  Alachlor  that  may  still 
be  used  in  the  United  States.  The  U.S.-Canada  Free  Trade  Agreement  directive  to  work 
toward  equivalent  pesticide  standards  may  lead  to  a  weakening  of  Canadian  standards 
and  increased  residues  of  harnnful  chenucals  on  foods  exported  to  the  Uruted  States.'^ 

While  the  NAFTA  states  that  the  Parties  shall  pursue  equivalence  "[w]ithout 
reducing  the  level  of  protection,"  given  the  other  limitations  in  the  section  on  both  the 
level  of  protection  and  the  means  of  achieving  that  level  of  protection,'^  the  pursuit  of 
equivalent  standards  could  lead  to  weaker  food  safety  standards.  More  specifically, 
NAFTA's  equivalence  provisions  require  the  countries  to  accept  food  imports  that  are 
shown  to  achieve  its  level  of  protection.  If  the  level  of  protection  is  defined  loosely  or 
is  a  minimum  that  is  generally  exceeded  in  practice,  allowing  such  imports  might  expose 
the  American  public  to  greater  health  risks.  For  example,  imports  with  some  harmful 
residues  might  be  permitted  in  the  face  of  a  U.S.  pesticide  ban,  or  higher  residues  might 
be  allowed. 

With  regard  to  Mexico,  the  General  Accounting  Office  has  reported  that  nearly 
20%  of  pesticides  whose  registrations  have  been  canceled  or  suspended  by  EPA  or 
voluntarily  canceled  by  the  registrant  in  the  United  States  may  lawfully  be  used  in 
Mexico.'*  In  addition,  numerous  active  pesticide  ingredients  used  in  Mexico  have  no 
EPA  tolerances.'^   GAO  has  found  that  "[t]here  are  a  significant  number  of  pesticides 


'^Affidavit  of  Steven  Shrybman  1 15  (Aug.  31, 1991),  in  Public  Citizen  v.  Office  of  the 
U.S.  Trade  Representative,  No.  91-1916  (D.D.C.). 


'^ee  infra  at  pp.  15,2. 


'*GAO,  Food  Safetv  &  Oualitv:  Five  Countries'  Efforts  to  Meet  U.S.  Requirements  on 
Imported  Produce  25-29  (1990). 

'^d.  at  81-84. 
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with  Mexican  tolerances  for  food  commodities  that  do  not  have  U.S.  tolerances."'* 
Some  of  the  pesticides  identified  by  GAO  as  having  some  U.S.  tolerances,  but  not  for  all 
the  uses  of  the  pesticide  permitted  in  Mexico,  have  been  the  subject  of  EPA  special 
reviews  because  of  their  potential  adverse  health  effects,'^  (aldicarb,  captan,  carbofuran, 
diazinon,  dicofol,  dimethoate,  oxydemeton-methyl,  PCNB),  and  others  are  suspected 
carcinogens,  reproductive  toxins,  and/or  mutagens,'*  (chlorothalonil,  fenvalerate, 
malathion,  methomyl,  permethrin)."  GAO  has  suggested  that  it  would  be  relatively 
easy  for  the  United  States  to  establish  additional  tolerances  for  pesticides  that  already 
have  tolerances,  but  the  net  effect  of  establishing  such  additional  tolerances  would  be 
to  increase  public  exposure  to  the  pesticide,  which  could  have  detrimental  health  effects. 
While  the  United  States  and  Mexico  have  been  working  to  address  some  of  the  problems 
with  different  pesticide  standards  in  the  two  countries,  those  efforts  have  focused  on 
situations  where  there  is  a  Mexican  but  no  United  States'  tolerance  either  for  the 
pesticide  or  for  particular  commodities.^"  These  efforts  are  not  addressing  pesticides 
that  have  tolerances  in  both  countries  for  the  same  commodities  but  at  different  levels, 
nor  are  they  addressing  tolerance  differences  that  may  develop  in  the  future,  which  is 
likely  to  occur  since  the  United  States  is  going  through  an  extensive  process  of 
determining  whether  pesticides  that  have  been  on  the  market  for  a  long  time  meet  the 
current,  more  stringent  scientific  requirements  for  registration.^'  Additional  changes 
in  U.S.  tolerances  through  the  harmonization  process  might  result  in  more  exposure  to 
such  chemicals. 


Limitations  on  a  Country's  Ability  to  Choose 
Its  Level  of  Public  Health  Protection. 

NAFTA  allows  each  country  to  "establish  its  appropriate  level  of  protection"  in 


'*G AO,  Pesticides:  Comparison  of  U.S.  &  Mexican  Pesticide  Standards  &  Enforcement 
30  (June  1992). 

'^See.  e.g.,  id.  at  46-4. 

'"see,  e.g..  id. 

"See  NRDC,  Pesticide  Alert  18-19  (1987). 

^GAO,  supra,  at  3. 
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accordance  with  other  requiremer\ts  of  the  Agreement."  While  this  is  often  offered  as 
a  safeguard  for  U.S.  standards,  NAFTA's  other  requirements  may  severely  limit  the 
United  States'  ability  to  invoke  this  "level  of  protection"  safeguard. 

a.  Only  One  "Level"  of  Protection  Allowed,  Inconsistence  Challengeable 

It  appears  that  a  country  must  establish  one  level  of  protection  for  all  its  food 
safety  standards.  The  food  safety  provisions  speak  in  terms  of  a  single  level  of 
protection,^,  and  state  that  each  country  "shall,  with  the  objective  of  achieving 
consistency  in  such  levels,  avoid  arbitrary  and  unjustifiable  distinctions  in  the  levels  in 
different  circumstances,  where  such  distinctions  result  in  arbitrary  and  unjustifiable 
discrimination  against  a  good  of  another  Party  or  constitute  a  disguised  restriction  on 
trade  between  the  Parties."^*  This  caveat  may  impose  a  sharp  limitation  on  the  ability 
of  a  country  to  establish  higher  levels  of  protection  in  some  circumstances  as  opposed 
to  others.  NAFTA  also  admonishes  the  parties  to  consider  the  objective  of  minimizing 
negative  trade  effects  in  establishing  its  appropriate  level  of  protection.^  While  this  is 
an  admonition  and  not  an  absolute  mandate,  it  may  give  support  to  a  challenge  that  a 
level  of  protection  is  a  disguised  restriction  to  trade,^*  or  that  it  impairs  another 
country's  reasonably  expected  benefits  under  the  NAFTA.^ 

The  Uruted  States  may  be  vulnerable  to  a  challenge  that  it  maintains 
impermissible  distinctions  in  the  level  of  protection  afforded  by  its  various  pesticide 
standards.  Indeed,  EPA  regulates  pesticides  under  three  different  statutory  standards. 

In  order  for  a  pesticide  to  be  lawfully  marketed  and  used  in  the  United  States,  it 
must  have  an  EPA  registration  for  the  particular  use.   Federal  Insecticide  Fungicide  & 


"Article  712(2). 

"See  Articles  712(2),  713(1),  715(2),  (5. 

"Article  715(3)(b). 

^Article  715(3)(a). 

^Article  712(6. 

^Article  2004  &  Annex  2004  (allov^ng  trade  challenges  for  nullification  or 
impairment  of  reasonably  expected  benefits,  which  does  not  require  an  actual  breach  of 
a  legal  obligation);  J.  Jackson,  Restructuring  the  GATT  System  at  62-63  (1990). 
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Rodenticide  Act  ("FIFRA").^  The  statutory  standard  for  registering  pesticides  is 
whether  use  of  the  pesticide  will  cause  "any  unreasonable  risk  to  man  or  the 
enviroiunent,  taking  into  account  the  econonuc,  social,  and  environmental  costs  and 
benefits  of  the  use  of  any  pesticide."®  In  other  words,  EPA  balances  the  benefits  of  the 
pesticide  use  against  its  potential  risks  to  human  health  and  the  environment. 

Food  tolerances  prescribe  the  amount  of  a  pesticide  residue  that  may  lawfully  be 
on  a  particular  food.^  Food  containing  residues  in  excess  of  the  tolerance  amounts  or 
for  which  there  is  no  tolerance  may  be  seized  and  may  give  rise  to  criminal  penalties." 
The  Food,  Drug  and  Cosmetic  Act  directs  EPA  to  establish  food  tolerances  for  pesticide 
chemicals  on  raw  agricultviral  conunodities  "to  the  extent  necessary  to  protect  the  public 
health,"  and  to  give  appropriate  considerations  to  such  other  relevant  factors  as  "the 
necessity  for  the  production  of  an  adequate,  wholesome,  and  economical  food  supply. "^^ 
Thus,  EPA  balances  the  benefits  of  using  the  pesticide  to  produce  a  crop  against  the 
potential  human  health  effects  of  any  residue  that  will  result. 

The  standards  for  pesticide  residues  in  processed  foods  vary  depending  on 
whether  the  pesticide  concentrates  during  processing.  Where  no  concentration  occurs, 
the  raw  commodity  tolerance  applies  to  the  residue  in  the  processed  food,  and  the  same 
risk-benefit  standard  applies.  However,  the  statute  does  not  allow  EPA  to  consider  the 
benefits  of  a  pesticide's  use  in  setting  tolerances  for  pesticide  residues  that  concentrate 
during  processing.  Instead,  no  tolerance  "shall  issue  if  a  fair  evaluation  of  the  data 
before  the  [Administrator  of  EPA]  fails  to  estabUsh  that  the  proposed  use  of  the  food 
additive,  under  the  conditions  of  use  to  be  specified  in  the  regulation,  will  be  safe."^ 
Moreover,  in  a  provision  known  as  the  Delaney  Clause  after  its  author,  the  statute 
provides  that  no  additive  shall  be  (Jeemed  safe  if  it  is  found  to  induce  cancer  in  animals 
or  humans.^  This  same  health-based  standard  (and  the  zero-risk  Delaney  Clause 
standard  for  carcinogens)  applies  to  food  additives,  such  as  artificial  sweeteners. 


^U.S.C.  §136j(a)(l)(A),  (G). 

^FRA,  7  U.S.C.  §  136(bb);  see  id-  §§  136(j),  136a(5)(C)  &  (D). 

^ood.  Drug  &  Cosmetic  Act,  21  U.S.C.  §§  346a,  348. 

^'21  U.S.C.  §§  331-334,  402(a)(2)(B)  &  (C). 

'^Id-  §  346a(b). 

^1  U.S.C.  §  348(c)(3)(A);  see  id.  §§  321  (s)  &  342(a)(2)(C). 

^21  U.S.C.  §  348(c)(3)(A). 
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preservatives,  chemical  processing  aids,  animal  drug  residues,  and  packaging  materials. 
In  addition,  the  Food,  Drug  and  Cosmetic  Act  contains  a  sinular  Delaney  Clause 
prohibition  on  carcinogenic  color  additives.^ 

EPA's  application  of  these  standards  has  led  to  approval  of  pesticides  for  various 
uses  that  present  different  levels  of  health  and  environmental  risk.  For  carcinogenic 
pesticides  that  concentrate  in  processed  food,  the  Food,  Drug  and  Cosmetic  Act 
mandates  a  zero-risk  standard.  Under  the  risk-benefit  standards  for  pesticide 
registration  and  food  tolerances  on  raw  commodities,  EPA  generally  approves  pesticide 
uses  that  present  less  than  a  1  in  1  nnillion  risk  of  cancer,  generally  disapproves  pesticide 
uses  that  pose  a  risk  greater  than  1  in  10,000,  and  varies  its  decisions  for  intermediate 
risks  depending  on  the  benefits  of  the  pesticide  use.^ 

As  this  discussion  shows,  the  United  States  does  not  maintain  a  consistent  level 
of  protection  in  its  pesticide  regulations,  let  alone  in  all  of  its  food  safety  regulations. 
In  the  Food,  Drug  and  Cosmetic  Act,  Congress  prescribed  different  levels  of  protection 
for  different  circumstances  three  decades  ago  based  on  its  policy  determination  that 
carcinogens  should  not  be  introduced  into  certain  foods.  The  Reagan  and  Bush 
Administrations  did  not  support  the  zero-risk  standard  for  carcinogenic  food  additives 
and  pesticides  in  processed  foods  because,  they  contended,  it  leads  to  irrational  results.  '^ 
Instead,  they  endorsed  a  1  in  1  million  risk  standard  for  cancer  risks.  Id-  In  practice, 
however,  even  this  level  of  protection  has  not  been  afforded  uniformly  in  EPA's 
pesticide  tolerances.^  For  these  reasons,  the  United  States  would  be  vulnerable  to  a 
claim  that  it  maintains  arbitrary  or  unjustifiable  distinctions  in  the  levels  of  public  health 
protection  provided  in  different  food  safety  standards. 

Even  if  a  country's  level  of  protection  passes  muster,  it  may  establish  or  maintain 
a  food  safety  standard  that  promotes  a  higher  level  of  protection  only  if  that  standard 
complies  with  all  of  NAFTA's  other  food  safety  requirements.    These  are  addressed 


^1  U.S.C.  §  376(b)(2)(B). 


^National  Research  Council,  Regulating  Pesticides  in  Food:  The  Delaney  Paradox 
34  (1987). 

'^See  Public  Citizen  v.  Young.  831  F.2d  1108  (D.C.  Cir.  1987),  cert,  denied.  485  U.S. 
1006  (1988)  (color  additives);  Les  v.  Reillv.  968  F.2d  985  (9th  Cir.  1992),  cert.  pending- 
National  Agricultural  Chemicals  Association  v.  Les.  No.  92-800  (pesticide  residues  in 
processed  foods). 

^*See  National  Research  Council,  Regulating  Pesticides  in  Food:  The  Delanev 
Paradox  34  (1987). 
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below. 

3.         NAFTA's  Scientific  Basis  and  Risk  Assessment  Requirements 
Would  Further  Constrain  Food  Safety  Measiues. 

NAFTA  limits  food  safety  standards  further  in  Article  712(3),  even  where  an 
appropriate  level  of  protection  is  achieved  by  the  measure.  Thus, 

Each  Party  shall  ensure  that  any  sanitary  or  phytosanitary  measure 
that  it  adopts,  maintains  or  applies  is: 

(a)  based  on  scientific  principles,  taking  into  account  relevant 
factors  including,  where  appropriate,  different  geographic 
conditions; 

(b)  not  maintained  where  there  is  no  longer  a  scientific  basis  for 
it;  and 

(c)  based  on  a  risk  assessment,  as  appropriate  to  the 
circumstances. 


a.  Standards  Based  on  Consumer  Demand,  Exposed  to  Challenge 

These  requirements  prohibit  countries  from  imposing  food  safety  standards  in 
response  to  consumer  demand,  unless  that  consumer  demand  can  be  backed  up  by 
scientific  principles.  A  recent  trade  dispute  illustrates  the  effect  that  this  limitation  may 
have.  The  European  Community  ("EC")  adopted  a  ban  on  the  importation  of  hormone- 
treated  beef.  The  ban  resulted  from  complaints  from  Italian  mothers  that  their  infants 
grew  breasts  and  began  to  menstruate  when  they  ate  beef  treated  with  di-ethyl  stilbenes 
or  DES.  The  EC  took  the  position  that  the  ban  was  justified  both  because  there  is  no 
scientific  evidence  that  beef  treated  with  growth  hormone  is  safe  and  therefore  it  should 
have  the  right  to  adopt  a  precautionary  ban  to  protect  consumers.  The  United  States 
challenged  these  arguments  and  contended  that  consumer  preferences  and  inconclusive 
scientific  evidence  cannot  sustain  trade  restrictions."    The  United  States  brought  the 


^he  United  States-European  Community  Hormone  Treated  Beef  Conflict.  30  Harv. 
Int'l  L.J.  549  (1989);  The  U.S.-EC  Hormone  Beef  Controversy  &  the  Standards  Code: 
Implications  for  the  Application  of  Health  Regulations  to  Agricultural  Trade.  14  N.C.J. 
Int'l  L.  &  Comm.  Reg.  135  (1989);  Office  of  Technology  Assessment,  Trade  and 
Environment:  Conflicts  and  Opportimities  86-87  (May  1992). 
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matter  to  the  Codex  Alimentarius  Commission.  However,  in  July  1991,  the  Codex 
Alimentarius  Conunission  voted  not  to  adopt  a  committee  report  supporting  the  United 
States'  position  that  hormones  are  safe  for  use  in  food  production.*"  If  the  United 
States  could  prove  that  the  hormone-treated  beef  ban  is  not  based  on  scientific  principles, 
then  NAFTA  would  preclude  its  imposition,  even  though  it  responded  to  consumer 
demands. 


b.  Standards  Based  on  Policy  Determinations  Exposed  to  Challenge 

NAFTA  may  also  lead  to  challenges  to  food  safety  standards  that  are  not  based 
on  risk  assessment,  but  rather  on  policy  determinations.*'  Given  that  the  zero-risk 
Delaney  Clause  standards  are  based  on  policy,  rather  than  scientific,  judgments,  they 
may  not  satisfy  the  NAFTA  requirement  that  the  measure  must  be  based  on  scientific 
principles.*^  After  all,  the  Delaney  Clauses  constitute  a  political  determination  made 
by  Congress  about  whether  carcinogens  should  be  inti-oduced  into  our  nation's  food 
supply.  Moreover,  given  the  current  debate  over  whether  these  zero-risk  standards  are 
warranted  under  tiie  current  state  of  scientific  knowledge,  they  might  be  challenged  on 
the  ground  that  "there  is  no  longer  a  scientific  basis  for  [them]."*'  In  addition,  the 
Delaney  Clause's  zero-risk  standards  are  not  based  on  a  risk  assessment.**  Instead, 
Congress  established  a  zero-risk  level  for  certain  uses  of  carcinogens  in  foods.  Once  the 
agency  determines  tiiat  a  substance  is  a  carcinogen,  then  the  statute  prohibits  those  uses 
of  it,  regardless  of  the  precise  risk  of  cancer  presented  by  the  substance. 


c  U.S.  Must  Use  International  Risk  Assessment  Techniques 

Even  for  those  standards  that  are  based  on  risk  assessment,  such  as  those  for 
pesticide  residues  on  raw  commodities,  NAFTA  requires  that  the  parties  use  risk 


*^utrition  Week  Quly  12, 1991). 

*'See  Art.  712(3)(c). 

*^Artide  712(3)(a). 

*'Artide  712(3)(b)  &  page  7-45  (defining  "scientific  basis"  as  "a  reason  based  on  data 
or  information  derived  using  scientific  methods");  see,  e.g..  Merrill,  FDA's 
Implementation  of  the  Delaney  Clause:  Repudiation  of  Congressional  Choice  or 
Reasoned  Adaptation  to  Scientific  Progress?.  5  Yale  J.  on  Reg.  1  (1987). 

**Artide  712(3)(c). 

10 
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assessment  techniques  developed  by  international  or  North  American  standardizing 
organizations.*^  It  is  not  dear  whether  such  risk  assessment  techniques  have  already 
been  developed,  and  if  so,  the  extent  to  which  they  differ  from  those  used  by  United 
States  agencies.  It  should  be  noted  that  EPA  prides  itself  on  using  conservative  risk 
assessment  techniques  in  order  to  be  protective  of  public  health.**  If  these  conservative 
risk  assessment  techniques  are  at  odds  with  the  accepted  international  ones,  a  vast  range 
of  U.S.  pesticide  standards  may  be  in  jeopardy. 


d.  NAFTA  May  Inhibit  Negotiated  Pesticide  Registrant  Settlements 

The  possibility  of  a  NAFTA  challenge  might  also  inhibit  negotiated  settlements 
of  administrative  actior\s  brought  by  EPA  against  pesticide  registrants,  which  limit 
harmful  pesticide  residues  sooner  than  nught  otherwise  occur.  EPA  often  agrees  to  such 
arrangements,  even  where  they  allow  use  of  the  pesticide  in  greater  quantities  or  for  a 
longer  period  of  time  than  the  agency  might  prefer,  in  order  to  avoid  protracted, 
complex,  and  often  hotly  contested  regulatory  proceedings.  In  such  situations,  EPA  may 
not  have  made  a  final  determination  based  on  the  scientific  evidence.  However,  in  the 
event  of  a  trade  challenge,  EPA  may  be  forced  to  go  through  comparable  proceedings 
in  which  its  assessments  of  the  scientific  evidence  and  its  judgments  would  likely  be 
accorded  less  deference  than  it  is  given  in  its  administrative  proceedings  under  FIFRA 
and  in  which  it  would  not  have  procedural  advantages,  such  as  the  ability  to  require  the 
registrant  to  produce  extensive  data,  like  it  has  in  FIFRA  administrative  proceedings. 
Moreover,  the  least  trade-restrictive  alternative  and  other  NAFTA  requirements  would 
be  added  to  its  statutory  requirements. 

4.         NAFTA  Significantly  Restricts  the  Means 
That  May  be  Used  to  Promote  Food  Safety. 

In  what  may  prove  to  have  devastating  and  far-reaching  effects,  NAFTA  permits 
trade  challenges  to  the  methodology  used  in  food  safety  measures  to  deal  with  legitimate 
problems.  Under  NAFTA,  food  safety  standards  may  be  applied  "only  to  the  extent 
necessary  to  achieve  its  appropriate  level  of  protection,  taking  into  accovmt  technical  and 


♦'Article  715(l)(a). 


**Victor  Kimm,  EPA  Deputy  Administrator  for  Toxic  Substances,  254  Science  1276 
(Nov.  29,  1991). 
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economic  feasibility."*'  The  term  "necessary"  also  appears  in  the  GATT  exceptions,  and 

has  been  coi\strued  in  that  context  to  require  a  regulating  country  to  use  the  means  that 

are  the  least  restrictive  to  trade.  In  the  most  authoritative  construction  of  "necessary," 

a  GATT  panel  stated  in  a  report  that  was  adopted  by  the  Contracting  Parties: 

a  contracting  party  cannot  justify  a  measure  incoixsistent  with  another 

GATT  provision  as  'necessary*  in  terms  of  Article  XX(d)  if  an  alternative 

measure  which  it  could  reasonably  be  expected  to  employ  and  which  is  not 

inconsistent  v^th  other  GATT  provisions  is  available  to  it.    By  the  same 

token,  in  cases  where  a  measure  consistent  with  other  GATT  provisions  is 

not  reasonably  available,  a  contracting  party  is  bound  to  use,  among  the 

measures  reasonably  available  to  it,  that  which  entails  that  least  degree  of 

inconsistency  with  other  GATT  provisiorw." 

Indeed,  the  Uruguay  Roimd  food  safety  section  explicitly  requires  countries  to  use 
the  least  trade-restrictive  alternative  in  its  food  safety  measxires.**  Given  that  the  terms 
used  in  the  NAFTA  are  identical  to  GATT  language  that  has  given  rise  to  this  test,  and 
the  absence  of  any  expressed  intention  to  forbid  this  construction,  it  is  likely  that  food 
safety  standards  will  be  subjected  to  this  least  trade-restrictive  alternative  requirement. 
Further  support  for  this  requirement  is  found  in  the  requirement  that  a  food  safety 
standard  may  not  "arbitrarily  or  unjustifiably  disaiminate"  between  like  goods.'*'  This 
language  tracks  the  language  in  GATT  Article  XX,  which  has  been  construed  to  require 
that  the  natural  resources  exception  in  Article  XX(g)  must,  in  order  to  be  "justifiable"  be 
"primarily  aimed"  at  conservation  of  exhaustible  natural  resources.  This  requirement 
has,  in  turn,  been  applied  to  enable  GATT  dispute  panels  to  scrutinize  the  mearts 


^'Article  712(5);  see  also  Article  712(1)  (Parties  may  "adopt,  maintain  or  apply  any 
sanitary  or  phytosartitary  measure  necessary  for  the  protection  of  human,  animal  or  plant 
life  or  health  in  its  territory 

**United  States  -  Section  337  of  the  Tariff  Act  of  1930.  Report  of  GATT  Panel, 
adopted  Nov.  7, 1989,  BISD  936th  Supp.,  at  345,  392-93:  see  also  Thailand  -  Restrictions 
on  Importation  of  and  Internal  Taxes  on  Cigarettes.  Report  of  GATT  Panel,  adopted  on 
Nov.  7,  1990,  BISD  (37th  Supp.  1990),  at  200  (applying  same  deHnition  of  "necessary" 
under  Article  XX(b),  the  health  exception). 

*'1991  Uruguay  Round  Draft,  1  6,  at  L-36,  %  21,  at  L-39. 

"Article  712(4). 
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employed  to  accomplish  conservation  goals." 

a.  Least  Trade  Restrictive  Test  Undermines  Safety 

This  requirement  may  jeopardize  many  food  safety  standards.  For  example,  other 
countries  might  lodge  challenges  under  NAFTA  to  pesticide  bans,  such  those  on  DDT, 
heptachlor,  and  Alar,  on  the  ground  that  limiting  the  quantities  of  the  pesticide  used  or 
the  residues  permitted  on  foods  for  consumption  would  be  less  restrictive  ways  to 
protect  public  health.  Alternatively,  it  could  be  argued  that  disclosure  requirements 
would  be  less-trade  restrictive  than  outright  bans,  and  that  they  would  provide  adequate 
protection.  While  United  States  courts  give  deference  to  the  regulatory  means  chosen 
by  federal  agencies  to  address  legitimate  health  problems,  GATT  panels  do  not  when 
they  apply  the  least  restrictive  alternative  test,  and  there  is  no  reason  to  assume  that 
NAFTA  panels  will  adopt  a  more  deferential  standard.  As  such,  the  least  restrictive 
alternative  requirement  could  jeopardize  many  food  safety  measures. 

One  measure  that  may  be  jeopardized  by  the  least  trade-restrictive  test  is  the 
United  States'  mandatory  nutritional  labeling  requirements,  which  go  further  than  the 
Codex  guidelines  on  voluntary  nutritional  labeling.^  It  could  be  argued  that  voluntary 
labeling  programs  are  less  restrictive  to  trade  while  achieving  the  legitimate  public 
health  objective.  In  our  view,  mandatory  labeling  programs  are  demonstrably  more 
effective  than  voluntary  ones  and  therefore  should  not  be  exposed  to  a  challenge  as  a 
trade  barrier.  However,  NAFTA  would  expose  the  nutritional  labeling  standards  to  such 
a  challenge  with  unpredictable  results. 

Another  measure  that  could  be  challenged  under  the  least  restrictive  alternative 
test  is  the  Infant  Formula  Amendments  Act  of  1986"  This  Act  amends  the  Infant 
Formula  Act  to  require  batch-by-batch  testing  of  infant  formula,  instead  of  the  periodic 
testing  that  had  previously  been  required,  and  to  require  testing  for  all  29  nutrients 
required  by  the  Act,  whereas  six  had  previously  been  exempted  from  the  testing 
requirement.  Before  this  amendment,  the  Food  and  Drug  Administration  had  imposed 


"See,  e.g..  Report  of  the  GATT  Panel,  United  States  -  Restrictions  on  Imports  of 
Tuna  at  47  (issued  Sept.  3,  1991);  Report  of  the  GATT  Panel,  Canada  -  Measures 
Affecting  Exports  of  Unprocessed  Herring  and  Salmon.  BISD  35th  Su/p.,  at  98,  114 
(adopted  Mar.  22,  1988). 

"See  56  Fed.  Reg.  60,366  (Nov.  27,  1991);  Crane,  Behlen,  Yetley  &  Vanderveen, 
"Nutrition  Labeling  of  Foods:  A  Global  Perspective,"  Nutrition  Today  Qvly/Aug.  1990). 

'^b.  L.  No.  99-570,  Tide  IV,  §  4014,  100  Stat.  3207-116-20  (codified  at  21  U.S.C.  § 
350a). 
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less  stringent  requirements  under  the  looser  statutory  mandates,  and  these  had  been 
upheld  in  FORMULA  v.  Heckler^  This  Act  may  be  open  to  challenge  on  the  ground 
that  other  available  means  of  ensuring  adequate  nutrient  content  of  infant  formula,  i^ 
the  ones  that  had  been  judicially  sanctioned,  are  less  restrictive  to  trade. 

The  least  trade-restrictive  test  might  also  affect  the  viability  of  the  proposed  Circle 
of  Poison  Prevention  Act,  w^hich  would  ban  the  export  of  pesticides  that  are  not 
registered  by  the  EPA  for  domestic  use,  that  do  not  have  a  food  tolerance,  or  that 
contain  an  active  ingredient  for  which  EPA  registrations  have  been  canceled.^  Since 
the  Codex  Alimentarius  Commission  permits  the  use  of  many  pesticides  that  are  banned 
in  the  United  States,'*  the  Circle  of  Poison  Prevention  Act's  prohibitions  on  the  export 
of  such  pesticides  would  not  be  presumed  to  be  NAFTA-consistent,  but  would  be  subject 
to  the  NAFTA's  requirements  for  food  safety  standards.  A  challenger  might  contend 
(and  a  NAFTA  panel  might  conclude)  that  a  viable  less  trade-restrictive  alternative 
would  be  to  permit  the  export  of  the  pesticides  and  apply  nondiscriminatory  food 
tolerances  on  residues  of  such  pesticides  permitted  in  foods  in  the  United  States. 
Another  less  restrictive  alternative  might  be  reliance  on  the  Food  and  Agriculture 
Organization's  voluntary  prior  informed  consent  system,  which  would  be  viewed  to  be 
less  arbitrary  since  it  has  been  endorsed  by  other  countries  in  addition  to  the  United 
States. 


b.  U.S.  May  Not  Limit  Goods  Because  of  Unsafe 

or  Environmentally  Damaging  Production  Processes 

Aside  from  the  least  restrictive  alternative  test,  NAFTA  also  restricts  the  means 
used  to  promote  food  safety  by  perpetuating  a  trade  distinction  between  product  and 
process  standards.  Thus,  Article  712(4)  of  NAFTA's  food  safety  provisions  allows 
nondiscriminatory  product  restrictions,  but  not  restrictions  based  on  the  process  of 
producing  the  food. 

This  distinction  arose  in  a  recent  GATT  dispute  between  Mexico  and  the  United 
States  over  United  States'  restrictions  on  the  import  of  hma  caught  by  fishing  methods 
that  endangered  dolphins.  The  restrictions  ran  afoul  of  GATT,  in  large  part  because  they 
were  based  not  on  differences  in  the  tuna  itself,  but  rather  on  the  process  by  which  the 


"779  F.2d  743  (D.C.  Cir.  1985). 

^.  898  &  H.R.  2083,  102d  Cong.,  1st  Sess.  (Apr.  23,  1991). 

"See  supra  1  25;  GAO,  supra,  at  4. 
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tuna  was  caught.^^  NAFTA  continues  this  distinction  between  nondiscriminatory 
product  restrictions,  which  are  permissible  if  they  comport  with  other  requirements,  and 
process  restrictions,  which  are  impermissible  in  the  context  of  food  safety  measures. 
Accordingly,  there  might  be  challenges  to  restrictions  imposed  on  food  that  has  been 
subject  to  food  irradiation  processes  or  that  is  the  result  of  biotechnology  since  both  may 
arguably  be  characterized  as  process  rather  than  product  restrictions.  Moreover,  Mexico 
might  challenge  a  U.S.  law  that  bans  imports  of  shrimp  caught  with  technology  that 
adversely  affects  endangered  species  of  sea  turUes,  which  has  already  been  the  source 
of  some  controversy  between  the  two  countries.'* 

NAFTA  opens  the  door  to  trade  challenges  to  the  means  chosen  to  promote  food 
safety.  This  scrutiny  is  troubling  because  it  will  come  from  a  trade  perspective  that  is 
suspicious  of  health  and  environmental  measures  that  restrict  trade.  It  is  also  troubling 
because  food  safety  regulation  is  an  art  as  much  as  it  is  a  science.  The  challenge  facing 
domestic  regulators  is  to  devise  the  most  effective  means  to  address  new  food  safety 
problems  that  are  only  beginning  to  be  understood.  Those  means  are  often  developed 
by  testing  innovative  solutions  and  finding  the  most  ideal  remedy  for  the  problem.  If 
some  of  those  solutions  are  foreclosed  by  NAFTA  and  other  trade  agreements,  it  is  the 
American  public  that  will  suffer. 

5.         NAFTA  Prohibits  Extraterritorial  Food  Safety  Measures. 

NAFTA  prohibits  food  safety  standards  that  protect  life  or  health  outside  the 
territory  of  the  regulating  country.^  This  was  an  issue  in  the  tuna-dolphin  dispute,  in 
which  the  GATT  panel  construed  the  GATT  health  exception  to  apply  only  to  life  and 
health  within  the  regulating  country.  Together,  the  product/process  distinction  and  the 
restriction  on  extra-territorial  regulation  limit  the  ability  of  the  countries  to  impose  food 
safety  measures,  like  the  tuna  embargo,  the  shrimp  restrictions  discussed  above,  and  the 
United  States'  ban  on  fish  imports  from  countries  using  large-scale  drift  nets,*"  which 
was  passed  last  session,  because  these  laws  apply  to  processes,  not  products,  and  are  not 
intended  to  protect  the  health  of  United  States'  residents.  Similarly,  the  Circle  of  Poison 


^See  United  States  -  Resfa-ictions  on  Imports  of  Tuna.  GATT  Doc.  DS21/R  (Sept.  3, 
1991). 

^Departinents  of  Commerce,  Justice  &  State,  the  Judiciary  &  Related  Agencies 
Appropriations  Act  of  1990,  Pub.  L.  No.  101-162,  §  609(b),  103  Stat.  1037-38  (1989) 
(codified  at  16  U.S.C.  §  1537  note);  OTA,  supra,  at  125. 

^Article  712(1). 

*<*H.R.  215. 
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Prevention  Act  could  not  be  justified  as  necessary  to  protect  the  health  of  United  States 
residents  consuming  the  imported  foods  where  the  pesticide  is  unlikely  to  be  reimported 
into  the  United  States  as  a  food  residue,  although  there  might  be  health  effects  in  the 
United  States  from  production  and  transportation  of  the  pesticides.  In  this  day  of 
growing  international  interdependence,  particularly  in  conserving  natural  resources,  it 
is  short-sighted  to  prohibit  domestic  measures  that  protect  health  or  resources  abroad. 


6.         NAFTA  May  Weaken  United  States'  Food  Inspection. 

NAFTA  imposes  limitations  on  the  inspection  procedures  used  by  the  parties. 
First,  Article  717(l)(a)  requires  that  inspection  procedures  be  initiated  and  completed  in 
no  less  favorable  manner  for  goods  of  one  party  than  for  goods  of  the  inspecting  country 
or  others.  This  requirement  may  require  changes  in  inspections  of  Mexican  produce. 
Since  1979,  FDA  has  had  a  special  program  to  sample  and  analyze  Mexican  produce  for 
pesticide  residues.*'  This  program  began  because  of  increasing  volumes  of  imported 
Mexican  produce.  Further  increases  are  anticipated  under  NAFTA.  However,  it  could 
be  argued  that  this  special  program  provides  less  favorable  treatment  to  Mexican  goods 
than  those  of  other  countries.  Less  stringent  inspection  procedures  for  Mexican  produce 
would  likely  have  an  adverse  public  health  effect,  given  that  Mexico  has  a  higher 
violation  rate  of  U.S.  food  safety  standards  than  the  violation  rate  for  domestic 
produce." 

NAFTA's  inspection  provisions  also  specify  that  the  information  required  to  be 
submitted  as  a  part  of  inspection  procedures  must  be  limited  to  that  "necessary"  for 
conducting  the  procedure,"  that  requirements  regarding  individual  sampling  must  be 
limited  to  that  which  is  "reasonable  and  necessary,""  and  that  criteria  for  selecting 
location  of  inspection  facilities  and  of  samples  should  not  cause  unnecessary 
inconvenience,^  Given  the  meaning  of  the  term  "necessary"  in  the  trade  context,  these 
requirements  may  inject  a  least  trade-restrictive  standard  into  inspection  procedures. 

In  recent  years,  the  United  States  Department  of  Apiculture  has  sought  to  move 


*'GAO,  U.S.-Mexican  Pesticide  Comparisons,  at  33. 

"Id-  at  34-36. 

"Article  717(l)(d. 

"id-  717(l)(f. 

"id-  717(l)(h)  &  (j). 
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towards  a  system  of  industry  self-inspection,  rather  than  govenunental  inspections." 
Moreover,  tttere  have  been  allegations  that  the  United  States-Canada  Free  Trade 
Agreement  has  resulted  in  a  weakening  of  United  States  inspection  systems  along  the 
United  States-Canadian  border  to  the  detriment  of  public  health.*^  It  could  be  argued 
in  a  trade  challenge  that  industry  inspections  or  less  stringent  governmental  inspection 
requirements  would  be  less  trade-restrictive  means  of  conducting  inspections  under 
NAFTA.  Any  weakening  of  U.S.  border  inspections  would  increase  the  risk  of  food 
contamination,  which,  as  the  recent  Jack-in-the-Box  food  poisonings  confirm,  can  have 
devastating,  even  tragic,  consequences. 

7.         NAFTA  Will  Lead  to  the  Invalidation  of  State  Food  Safety  Measures. 

Under  principles  of  federalism,  it  is  traditionally  the  province  of  the  states  to 
regulate  health  and  safety  matters.  Where  the  federal  government  enters  a  regulatory 
field  to  deal  with  a  national  problem,  it  often  preempts  some  state  authority  in  the  area. 
However,  in  many  health  and  environmental  areas,  federal  law  permits,  and  welcomes, 
state  supplementation  of  the  federal  protections.  In  this  way,  states  (and  local 
governments)  identify  health  and  environmental  problems  and  test  solutions  on  a 
smaller  scale  than  a  national  scheme. 

Federal  pesticide  regulation  fits  this  model.  States  retain  authority  to  regulate 
pesticide  use,  provided  that  they  do  not  permit  uses  that  have  been  banned  by  the 
federal  government.  In  other  words,  they  may  supplement  federal  regulation  to  provide 
greater  public  health  protection,  but  they  may  not  imdermine  the  protections  provided 
by  the  federal  government. 

NAFTA  threatens  to  upset  that  balance.  NAFTA's  food  safety  standards  are 
subject  to  Article  105,  which  provides  that  "[t]he  Parties  shall  ensure  that  all  necessary 
measures  are  taken  in  order  to  give  effect  to  the  provisions  of  this  Agreement,  including 
their  observance,  except  as  otherwise  provided  in  this  Agreement,  by  state  and 
provincial  governments."  This  is  the  same  language  that  is  used  in  the  United  States- 
Canada  Free  Trade  Agreement,  which  prevails  over  conflicting  state  laws,  as  well  as  over 
conflicting  applications  of  state  laws."  Moreover,  that  Agreement's  implementing 
legislation  authorizes  the  United  States  to  bring  an  action  challenging  a  state  law  or 


"See   Institute   of  Medicine,  Committee  on   Evaluation   of  USDA  Streamlined 
Inspection  System  for  Cattle,  Cattle  Inspection  (1990). 

'^Affidavit  of  WiUiam  Lehman  (Apr.  16, 1992). 

5ee  Article  103,  US-CFTA;  Pub.  L.  No.  100-449,  §  102(b)(1)(A)  &  (B),  102  Stat.  1851 


(1988). 
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application  thereof  on  the  ground  that  it  is  inconsistent  with  the  Agreement.** 

a.  NAFTA  Tougher  on  States  Than  GATT 

It  should  be  noted  that  NAFTA  has  greater  state  law  effect  language  than  the 
GATT,  which  requires  the  contracting  parties  "to  take  such  reasonable  nieasures  as  may 
be  available  to  it  to  ensure  observance"  of  the  GATT  by  state  and  local  governments. 
A  recent  GATT  dispute  settlement  panel  construed  that  language  to  find  that  the  GATT 
was  "part  of  the  federal  law  in  the  United  States  and  as  such  I]  superior  to  GATT- 
inconsistent  state  law."^  Moreover,  the  panel  concluded  that  the  United  States  had  not 
demonstrated  that  "the  general  obligation  of  contracting  parties  to  withdraw  measures 
inconsistent  with  the  General  Agreement  cannot  be  observed  in  this  case  by  the  United 
States  as  a  result  of  its  federal  constitutional  structure  . . ..""  In  other  words,  the  GATT 
panel  construed  the  GATT  state  law  effect  provision  to  require  the  United  States  to  take 
all  actions  within  its  constitutional  authority  to  ensure  that  state  laws  comply  with 
GATT. 

b.  State  Laws  At  Risk 

Under  the  more  stringent  NAFTA  state  law  effect  provision,  NAFTA's  food  safety 
provisions  threaten  a  whole  array  of  state  laws.  For  example,  although  states  may,  as 
a  matter  of  federal  law,  establish  food  tolerances  that  limit  pesticide  residues  in  foods 
to  a  greater  extent  than  the  federal  tolerance,  the  state  tolerances  may  be  viewed  as 
unnecessary,  since  the  federal  standard  is  a  less-trade  restrictive  alternative.  They  also 
may  be  considered  a  violation  of  NAFTA  because  they  are  in  furtiierance  of  a  different 
level  of  protection  than  that  chosen  by  the  federal  government. 

In  other  circumstances,  the  state  law  effect  provision  might  require  a  federal 
agency  to  issue  a  regulation  preempting  state  authority  to  issue  requirements  in  violation 
of  NAFTA.  For  example,  for  years,  industiy  has  been  urging  ti\e  Food  and  Drug 
Administration  to  issue  a  regulation  preempting  states  from  imposing  warning 
requirements  on  foods,  as  well  as  drugs  and  cosmetics.  These  efforts  have  been  aimed 
at  California's  Proposition  65,  an  initiative  adopted  in  1986  by  a  nearly  two  to  one 


*»Id.  §  102(b)(3). 

^ee  GATT,  Article  XXIV. 

^GATT  Panel  Report,  United  States  -  Measures  Affecting  Alcohol  &  Malt  Beverages 
at  85  (Feb.  7,  1992). 

^.  at  97. 
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majority  of  California  voters,  which  prohibits  "knowingly  and  intentionally"  exposing 
anyone  to  chemicals  that  are  listed  by  the  State  of  California  as  causing  cancer  or 
reproductive  toxic  effects,  without  providing  a  clear  and  reasonable  warning.^  A 
limited  exception  is  provided  if  the  one  responsible  for  the  exposure  can  demonstrate 
that  it  results  in  "no  significant  risk"  of  cancer  and  the  equivalent  for  reproductive  toxins. 
Faced  with  the  prospect  of  providing  such  warrungs,  some  companies  have  withdrawn 
products  from  the  California  market,  such  as  canned  fruit  products  contaminated  with 
lead  from  lead  soldered  cans  and  food  products  containing  certain  listed  carcinogei\s7* 
This  law  is  also  dted  as  the  precipitating  factor  for  fetal  alcohol  syndrome  labels  on 
alcoholic  beverages,  which,  in  turn,  spurred  the  federal  government  to  establish  such 
labeling  requirements.^ 

Unlike  international  standards,  such  as  those  of  Codex,  or  federal  pesticide  law. 
Proposition  65  places  the  burden  of  proof  on  industry  to  demonstrate  the  safety  of 
known  carcinogens  or  reproductive  toxins  in  their  products,  such  as  pesticides  in  the 
food  supply.  This  aspect  could  be  challenged  under  NAFTA  on  least  trade-restrictive 
alternative  grounds.  Proposition  65  also  establishes  a  higher  level  of  protection  than 
federal  law  for  reproductive  toxins,  mandating  a  warning  for  exposures  occurring  at 
1 /1000th  of  the  level  found  to  result  in  "no  observable  effect"  in  laboratory  animals.  This 
could  be  challenged  imder  NAFTA  as  an  inconsistent  level  of  protection  that  is  arbitrary 
and  unjustifiable.  In  addition.  Proposition  65  warnings  are  required  irrespective  of  the 
route  of  exposvire  to  the  toxic  substance  involved,  which  might  be  challenged  as  not 
being  based  on  scientific  principles.  While  we  believe  Proposition  65  is  well-grounded 
in  scientific  principles,  a  NAFTA  panel  might  disagree.  Given  that  Proposition  65  is  not 
the  result  of  a  scientific  analysis,  but  rather  is  a  popular  referendum,  it  may  be 
vulnerable  to  challenges  of  each  aspect  of  it  imder  NAFTA  criteria. 

Another  example  is  provided  by  the  moratorium  on  the  use  of  certain  hormones 
in  the  production  of  milk  in  Wiscorwin  and  Minnesota.  This  moratorium  may  be 
challenged  because  it  is  directed  at  the  process  of  producing  the  milk  rather  than  milk 
as  a  product.  It  could  also  be  argued  that  there  are  less  restrictive  alternatives,  namely 
regulating  the  residues  of  the  hormones  in  milk  products,  rather  than  harming  their  use. 

In  sum,  the  American  public  benefits  from  strong  federal,  state  and  local  United 


'^afe  Drinking  Water  &  Toxic  Enforcement  Act,  Cal.  Health  &  Safety  Code,  §§ 
25249.5  et  seq. 

^«See  Declaration  of  Steven  A.  Book  H  9,  11-12,  14-15  (April  10,  1992),  in  Public 
Citizen  v.  Department  of  Health  &  Human  Services.  No.  92-0326-TFH  (D.D.C.). 

^Id-  1  10. 
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States'  food  safety  standards.  If  those  standards  are  successfully  challenged  by  Canada 
or  Mexico  under  NAFTA,  then  they  will,  in  the  face  of  trade  sanctions,  likely  be 
weakened  at  l^ast  as  to  imports,  which  will  expose  the  pubhc  to  increased  risks  from 
food.  Even  in  the  absence  of  an  actual  trade  challenge.  United  States'  food  safety 
standards  may  be  weakened  in  anticipation  of  such  challenges  or  in  response  to 
threatened  challenges.  Indeed,  there  are  many  iiwtances  in  recent  years  in  which  federal 
agencies  have  taken  Codex  standards  into  account  in  their  regulatory  actions, 
presumably  in  anticipation  of  the  prominent  role  given  to  Codex  in  trade  agreements 
then  under  negotiation."  Moreover,  if  a  food  safety  standard  is  no  longer  applied  to 
imports,  there  will  then  be  pressure  on  federal  regulators  and /or  Congress  to  weaken 
the  measures  for  domestic  produce  as  well  in  order  remove  the  competitive  advantage 
that  would  accrue  to  imports  after  a  successful  trade  challenge.  As  NAFTA's  effects 
trickle  down  to  the  grocery  store  shelves,  it  is  the  American  public  that  will  suffer. 


B.        NAFTA  TECHNICAL  STANDARDS  PROVISIONS 

The  coverage  of  the  NAFTA  Technical  Standards  rules  is  quite  broad,  applying 
to  any  standards-related  measures  of  a  Party  not  covered  in  the  SPS  text  that  directly  or 
indirectly  affect  trade  in  goods  or  services.  Unfortimately,  the  NAFTA  TBT  text  does  not 
provide  any  exception  for  standards  based  on  production  or  process  methods  that  limit 
trade,  except  those  directly  related  to  a  product's  physical  characteristics.  Thus,  except 
for  specific  exceptions  for  labelling  and  packaging  standards,  under  NAFTA  niles 
covmtries  cannot  regulate  based  solely  on  the  process  of  production  or  harvesting  of  a 
product,  which  as  described  in  the  SPS  section  is  a  serious  problem. 

The  NAFTA  TBT  text  contains  both  some  improvements  on  the  existing  GATT 
and  proposed  Uruguay  Round  TBT  texts  and  also  in  the  area  of  standard-setting 
procedures  some  additional  problems.  However,  the  existing  GATT  TBT  text  is  given 
precedent  over  the  NAFTA  TBT  text  in  the  case  of  conflict.'^  Thus,  areas  of  greater 
trade  liberalization,  such  as  the  NAFTA  standard-setting  procedures,  could  be 
permissible.  Areas  of  greater  restriction,  such  as  the  NAFTA  recognition  of  envirorunent 
or  coiwvimer  safety  as  a  basis  for  a  technical  regulation,  could  be  in  conflict  with  the 


^*See.e.g..55  Fed.  Reg.  4?  856  (Oct.  16, 1990)  (incorporating  Codex  standard  for  quick 
frozen  blocks  of  fish  fillets);  55  Fed.  Reg.  23,565  (June  11,  1990)  (incorporating  Codex 
standard  for  quick  frozen  fish  sticks);  56  Fed.  Reg.  8084  (Feb.  26,  1991)  (taking  Codex 
standard  into  account  in  establishing  nutiitional  labeling  requirements);  55  Fed..Reg. 
39,171  (Sept.  25, 1990)  (considering  adoption  of  Codex  standard  as  an  interim  measure 
until  EPA  had  enough  data  to  establish  a  tolerance  under  U.S.  law). 

"  NAFTA  Article  903. 
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Uruguay  Round  TBT  text.  This  clause  largely  undermines  the  real  progress  made  in 
other  sections  of  this  text,  as  it  provides  for  the  worst  of  both  worlds. 


The  NAFTA  TBT  text  would  allow  maintenance  of  a  wider  range  of  standards- 
related  measvu"es  than  the  NAFTA  SPS  text.  TBT  does  not  require  science  or  risk 
assessment  in  the  setting  of  levels  of  protection.  TBT  considers  a  wider  range  of 
objectives  for  regulation  to  be  legitimate  (including  consumer  issues  relating  to  quality 
and  sustainable  development.)  TBT  also  allows  for  different  levels  of  protection  across 
different  regulatory  circumstances.  Further,  unlike  the  SPS  text,  the  TBT  text  deHnes 
what  is  an  imnecessary  obstacle  to  trade  and  does  so  in  a  fashion  that  would  be  less 
likely  to  ensnare  legitimate  regvilatory  measures.  Like  the  SPS  text,  the  TBT  text  confirms 
that  in  the  case  of  a  dispute  resolution  challenge  under  this  text,  the  burden  to  show  a 
violation  of  the  NAFTA  would  fall  on  the  challenging  Party.  Finally,  the  TBT  text 
generally  places  slightly  less  responsibility  on  the  federal  government  than  the  rest  of 
the  NAFTA  to  see  that  state  <md  local  goverrunents  comply. 

Despite  TBT's  many  superiorities  to  the  NAFTA  SPS  text,  the  TBT  text  still 
requires  that  countries  use  international  standards  or  international  standards  whose 
completion  is  imminent  except  where  such  standards  would  be  ineffective  or 
inappropriate.  The  TBT  text  presumes  only  such  standards  not  to  be  inconsistent  with 
the  TBT  text.  However,  it  limits  this  requirement  by  allowing  an  international  standard's 
failure  to  meet  a  country's  chosen  level  of  protection  to  be  a  legitimate  excuse,  which  the 
GATT  does  not.  For  international  standards,  the  TBT  text  lists  Codex,  as  well  as  several 
standard-setting  bodies  not  listed  in  the  SPS  text  such  as  the  World  Health  Organization 
and  the  Food  and  Agriculture  Administration  of  the  United  Natioiw. 

The  clauses  on  the  use  of  international  standards  highlight  the  main  goal  of  the 
TBT  text,  which  is  harmonization  of  standards.  As  compared  to  the  harmonization 
clauses  of  the  NAFTA  SPS  text  and  both  the  SF*S  and  the  TBT  texts  of  the  GATT,  the 
NAFTA  TBT  text  seems  least  likely  to  promote  downward  harmonization  of  standards. 
Rather,  the  harmonization  clauses  of  the  TBT  text  focus  strongly  on  processes  to  facilitate 
harmonization.  Thus,  Parties  are  required: 

•  "to  the  greatest  extent  practicable,  [to]  make  compatible  their  respective 
standards-relatt  J  measures  so  as  to  facilitate  trade  in  a  good  or  service..." 

•  to  "accredit,  approve,  license  and  otherwise  recognize  conformity  of  assessment 
bodies  in  the  territory  of  another  Party  on  terms  no  less  favorable  than  those 
accorded  to  such  bodies  in  its  territories"  with  a  four  year  phase-in  period 
before  this  clause  pertaii\s  to  Mexico; 
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• 


"recognizing  the  existence  of  substantial  differences  in  the  structure, 
organization  and  operation  of  conformity  assessment  procedures  in  their 
respective  territories,  make  compatible  to  the  greatest  extent  practicable  such 
procedures." 

"upon  the  request  of  another  Party,  to  promote  compatibility  of  a  specific 
standard  or  conformity  assessment  procedure..." 

•  to  "accept  the  results  of  a  conformity  assessment  procedure  conducted  in  the 
territory  of  another  Party,  provided  that  it  is  satisfied  that  such  procedure 
offers  an  assurance..."  and 

•  to  treat  the  standard  of  another  country  as  equivalent  to  domestic  standards 
if  the  exporting  Party  can  shovf  its  teclmical  regulation  adequately  fulfills  the 
importing  Party's  NAFTA-legitimate  objectives. 

The  impact  of  these  procedural  harmonization  clauses  of  the  NAFTA  TBT  text  on 
current  U.S.  standards-setting  procedures  is  very  worrisome.  For  instance,  the  notion  of 
accepting  another  country's  conformity  assessment  that  a  U.S.  standard  and  that  of 
another  NAFTA  country  are  equivalent  rather  than  follov^ring  some  publicly-accessible 
U.S.  notice  and  comment  procedure  vmder  the  Administrative  Procedure  Act  means 
consumer  and  environmental  advocates  are  cut  out  of  the  standard-setting  process. 
Similarly,  accrediting  the  assessment  bodies  of  other  countries  as  equivalent  to  parallel 
domestic  agencies  eliminates  the  role  of  citizen  and  Congressional  oversight  of  the 
fimctioning  of  such  bodies. 

Throughout  the  TBT  text,  disturbing  procedural  issues  are  raised.  For  instance,  the 
TBT  text  establishes  the  same  rights  of  notice  and  comment  for  other  NAFTA  Parties  as 
the  SPS  text.  Thus,  the  issue  of  the  appropriateness  of  requiring  special  coi\sideration  of 
Mexican  and  Canadian  government  comments  on  U.S.  rule-making  is  raised  here  as  well. 
Further,  the  text  establishes  another  new  organization,  the  Committee  on  Standards- 
Related  Measures,  comprised  of  representatives  from  each  government.  The  Committee's 
main  duty  is  to  facilitate  harmonization. 

To  accomplish  harmonization  goals,  the  Committee  is  required  to  set  up  four 
subcommittees.  The  timeliness  and  mandates  of  two  of  those  groups  are  charged  with 
specific  workplans  contrary  to  enviroiunental  and  consumer  protection. 

The  Subcommittee  on  Land  Trai«portation  Standards  is  mandated  to  implement 
the  following  work  plan  for  making  standards  compatible  for  motor  carriers,  although 
Mexican  trucks  have  been  granted  iirunediately  effective  additional  rights  for  access  to 
the  U.S.  in  anticipation  of  the  NAFTA: 
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•  one  and  one  half  years  for  non-medical  driver  standards  such  as  language  use 
and  age; 

•  two  and  one  half  years  for  medical-related  standards  for  drivers; 

•  three  years  for  standards  on  emissions  and  environmental  pollution,  inspection, 
maintenance  and  repair,  brakes,  securement  of  cargo,  weights  and  dimensions; 
and 

•  three  years  for  standards  on  motor  carriers'  safety  compliance. 

Thus,  despite  immediate  access  for  Mexican  trucks  to  U.S.  roads,  consistent 
environmental  and  safety  rules  will  only  apply  after  years.  For  railroads,  there  is  a  six 
year  phase-in  for  compatibility  of  rules  on  transportation  of  dangerous  goods. 

Another  subcommittee  on  Automotive  Standards  is  mandated  to  make  compatible 
standards  concerning  automotive  goods  based  on  impact  on  industry  integration,  extent 
of  barrier  to  trade,  level  of  trade  affected  and  the  extent  of  such  disparity.  The 
subconunittee  is  allowed,  but  not  required,  to  consider  other  closely  related  measures 
such  as  emissions.  Auto  safety  is  not  included.  Finally,  for  Automotive  standards,  a 
special  stronger  rule  for  state  compliance  is  established.  The  special  rule  replicates  the 
GATT  language  interpreted  in  the  alcoholic  beverages  case  described  above  in  which  the 
federal  government  was  required  to  take  all  measures  within  its  constitutional  powers 
to  force  state  compliance.  This  clause  seems  aimed  at  states  such  as  California  which 
have  led  the  country  in  auto  standards.  Because  California  is  such  a  large  car  market  and 
production  must  be  geared  to  meet  California's  requirements,  California's  requirements 
have  had  the  effect  of  raising  the  standards  of  cars  sold  in  other  states. 

Additionally,  the  text  suggests  the  Committee  set  up  working  groups  on  a  variety 
of  issue  important  to  consumer  and  environmental  protection.^  Again,  this  section 
raises  worrisome  procedural  issues.  While  the  TBT  text  allows  that  such  working  groups 
should  attempt  to  include  state  level  representatives,  it  does  not  provide  a  role  for 
consimier  or  environmental  advocates.  Thus,  decision-making  on  issues  currently 
accessible  to  citizens  and  their  representatives  through  the  Administrative  Procedure  Act 
and  the  legislative  process  would  be  moved  to  working  groups  of  government  officials 
whose  primary  mandate  is  harmonization  for  tra^e  expansion. 


"  Areas  include:  packaging,  labelling  and  presentation  of  consumer  information;  criteria  for  assessment 
of  potential  environmental  hazards  for  goods;  guidelines  for  testing  chemicals;  methods  by  which 
consumer  protection,  including  matters  relating  to  consumer  redress,  can  be  facilitated;  and  more. 
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II.  NAFTA  DISPUTE  RESOLUTION 

Under  NAFTA  dispute  resolution: 

•  one  country  can  challenge  existing  and  proposed  environmental  or  consumer 
laws  of  another  country  as  noncompliant  with  NAFTA  rules,  and 

•  under  a  clause  on  "non-violation  impairments,"  can  bring  cases  against 
measures  that  do  not  violate  the  NAFTA  rules,  but  that  cause  another  NAFTA 
country  to  miss  an  economic  opportunity  it  "could  reasonably  have  expected 
to  accrue  to  it"." 

This  latter  provision  is  outrageous,  allowing  another  NAFTA  country  to  bring  a 
U.S.  federal  or  state  environmental  or  consumer  law  into  dispute  resolution  merely  on 
the  basis  that  it  has  impaired  an  economic  expectation  of  the  other  country.  This 
provision  greatly  undermines  the  meaningfulness  of  the  specific  rules  of  the  NAFTA.  It 
puts  the  Uiuted  States  in  the  position  of  having  its  trading  partners  interfering  with 
environmental  and  sodal  choices  that  could  impact  their  trade,  but  meet  the  NAFTA 
requirements. 

If  a  law  is  found  either  to  violate  the  NAFTA's  rules  or  to  cause  impairment  of 
an  economic  benefit,  NAFTA  dispute  resolution  requires  that  the  law  be  removed  or  not 
implemented.  Failing  such  a  resolution,  one  NAFTA  covmtry  can  pay  the  challenging 
covmtry  compensation  for  the  economic  loss  caused  by  maintenance  of  a  successfully- 
challenged  law.  The  possibility  of  paying  to  maintain  environmental  and  consumer  laws 
is  used  by  the  Bush  Administration  as  support  for  the  position  that  the  United  States  can 
maintain  any  law  it  chooses.  However,  considering  current  budgetary  constraints  and 
political  pressures  for  deregulation  of  environmental  and  consumer  standards,  it  seems 
that  the  pressure  to  eliminate  or  lower  such  a  ransomed  standard  would  be  immense. 


"  NAFTA  9/6/92,  20-19,  Annex  2004-1.  "If  any  Party  considers  that  any  benefit  it  could  reasonably 
have  expected  to  accrue  to  it...  is  being  nullified  or  impaired  as  a  result  if  the  application  of  any  measure 
that  is  not  inconsistent  with  this  Agreement,  the  Party  may  have  recourse  to  dispute  settlement..." 

While  the  specific  rules  of  the  NAFTA  SPS  and  TBT  text  expose  legitimate  U.S.  consumer  and 
environmental  laws  to  being  ruled  trade  barriers,  the  U.S.  could  be  forced  to  pay  "damages"  "ven  if  a  U.S. 
standard  meets  the  NAFTA  tests.  In  a  section  called  "Nullification  and  Impairments",  the  NAFTA  allows 
countries  to  bring  cases  in  both  the  SPS  and  TBT  areas  for  national  measures  that  do  not  violate  the 
NAFTA  rules,  but  that  cause  another  NAFTA  country  to  miss  an  economic  opportunity  it  could 
"reasonably"  have  expected  to  accrue  to  it.  This  provision  for  "non-violation  impairments '  is  extremely 
troublesome,  as  it  would  put  into  place  the  same  pressures  to  lower  and  cap  standards  even  for  standards 
that  pass  the  NAFTA  tests. 
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NAFTA  dispute  resolution  maintains  the  tight  secrecy  that  plagued  the  NAFTA 
negotiations.  In  fact,  the  NAFTA  secrecy  language  is  stronger  than  that  of  GATT, 
requiring  strict  confidentiality  on  all  documents  submitted  in  dispute  resolution,  actual 
dispute  proceedings,  and  panel  reports  until  absolutely  finalized.  Opening  up  trade 
policy  to  the  sunshine  of  public  participation  was  a  major  goal  of  environmental  and 
consumer  activists.  This  is  particularly  important  because  the  NAFTA  gives  to  the 
Executive  branch  the  sole  role  of  protector  of  challenged  environmental  and  consumer 
laws. 

While  absolute  secrecy  is  mandatory,  the  much-touted  allowance  of  scientific 
review  boards  for  environmental,  health  safety  or  other  scientific  matters  is  only  allowed 
at  the  consent  of  the  disputing  parties.  If  the  Parties  agree  to  allow  such  input,  the 
NAFTA  text  requires  the  panel  to  take  it  into  accoimt.  However,  the  scientific  boards, 
when  allowed,  are  limited  to  questions  of  fact.  Thus,  under  NAFTA  dispute  resolution, 
five-person  panels  of  trade  officials  meeting  in  tight  seaecy  will  be  empowered  to 
second  guess  the  non-factual  aspects  of  envirorunental  and  consumer  laws  such  as  4t 
priorities  set  by  national  and  state  demoaatic  political  bodies. 

The  Bush  Administration  has  made  an  important,  though  narrow,  improvement 
in  the  NAFTA  dispute  resolution  in  comparison  to  that  of  GATT. 

For  two  narrow  categories  of  cases: 

•  those  arising  under  the  Sanitary  and  Phytosanitary  or  Technical  Standards 
texts  concerning  factual  issues  concerrting  environmental,  health,  safety  or 
conservation,  including  directiy  related  scientific  matters, 

•  those  concenung  conflicts  with  three  named  environmental  treaties 
(Convention  on  Trade  in  Endangered  Spedes,  the  Montreal  Protocol,  and 
the  Basel  Convention) 

a  defending  Party  can  insist  that  a  case  that  could  rise  under  GATT  or  NAFTA  be  taken 
to  NAFTA.  It  seems  this  provision  would  not  apply  to  many  envirorunental  and 
consumer  health  and  safety  issues  because  they  do  not  arise  under  the  SPS  or  TBT 
chapters.  Additionally,  if  a  challenge  of  an  environmental  law  does  not  raise  factual 
issues,  it  seems  that  the  defending  Party  would  not  have  the  NAFTA  option  and  could 
be  forced  into  GATT  dispute  resolution,  where  the  defending  Party  bears  the  burden  of 
proof  in  all  cases. 

Finally,  the  NAFTA  creates  a  new  North  American  organization,  the  Free  Trade 
Comnussion.  The  Commission  has  broad  powers  to  interpret  and  apply  the  NAFTA.  The 
Comnussion  is  empowered  to  establish  Model  Rules  of  Procedure  for  NAFTA  dispute 
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reiolution.  The  only  procedural  rules  the  Comml»«ion  is  required  to  Include  are  for 
secrecy  and  the  right  to  a  hearing  and  the  submission  of  written  documents  to  dispute 
panels.  Yet,  it  seems  that  other  rules  are  contemplated  though  not  set  out  in  the  text.  For 
instance,  reference  is  made  to  "scientific  bodies  set  out  In  the  Model  Rules..."  yet  no  such 
bodies  are  described.  Why  a  complete  reporting  of  planned  procedural  rules  wouldn't 
be  part  of  the  NAFTA  text  Is  disconcerting. 
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Executive  Summaiy 


The  North  American  Free  Trade  Agreement  (NAFTA)  is  a  fundamentally  anti-environment 
agreement,  particularly  in  ill  treauuent  of  environmental  standards,  energy  resources, 
conservation  issues,  and  agriculture.  Next  weeic,  trade  ministers  from  Canada,  Mexico  and 
the  U.S.  will  begin  negotiating  "supplemental  agreements"  to  the  NAFTA  and  the 
establishment  of  a  trinational  environmental  protection  commission.  Greenpeace  and  other 
environmental  organizations  have  expressed  serious  reservations  about  the  viability  of  this 
approach  for  addressing  the  adverse  consequences  that  would  result  from  the  Bush  NAFTA. 

OrtMpeace  repeats  the  cal!  for  a  thofough  aisessmem  of  the  envifdnmentftl  implieafions 
of  tht  NAFTA.  The  environmental  movement  has  been  united  in  demanding  an 
assessment,  and  we  urge  the  Administration  to  recognize  the  need  to  understand  the 
conflicts  between  trade  and  environment  policies  before  trying  to  craft  solutions  to  these 
problems. 

The  NAFTA,  and  Its  predecessor  the  Canada-U.S.  Free  Trade  Agreement,  tends  to  brand 
environmental  regulations  as  non-tariff  barriers  to  trade.  Under  the  FTA,  for  example, 
government  and  industry  have  challenged  requirements  to  reduce  the  emissions  of  polluting 
smelters  and  have  gutted  provincial  government  reforestation  programs.  The  NAFTA 
provides  no  means  of  trade-linked  enforcement  of  environmental,  labor,  health  or  safety 
standards.  The  agreement  also  exacerbates  global  warming,  undermines  strategies  to 
achieve  energy  conservation,  and  threatens  the  survival  of  family  farmers,  farmworkers,  and 
their  rural  communities. 

The  only  way  in  which  domestic  environmental  legislation  can  be  made  immune  from 
challenge  under  the  rules  of  trade,  as  proposed  by  the  NAFTA,  is  to  make  them  explicitly 
exempt  from  the  application  of  the  trade  remedies.  Conversely,  the  only  viable  mechanism 
to  ensure  compliance  by  other  countries  with  international  norms  is  the  use  of  economic 
sanctions.  It  is  the  trade  sanctions  authorized  by  a  small  number  of  international 
environmental  agreements,  such  as  the  Montreal  Protocol,  that  gives  them  strength  and 
Influence.  Given  these  facts,  in  order  for  an  environmental  protocol  to  address  the  deficient 
provisions  of  the  current  NAFTA,  such  a  protocol  must! 

a)  be  comprehensive,  and  address  all  of  the  adverse  enWronmental 
consequences  of  unregulated  trade; 

b)  be  endorsed  by  all  NAFTA  parties; 

e)  be  supported  by  the  same  trade/economic  sanctions  that  give  international 
trade  agreements  force  and  effect; 

d)  ba  made  explicitly  paramount  to  the  NAFTA  in  the  even  of  conflict;  and, 

e)  fflUlt  be  supported  by  compensatory  finance  to  make  it  workable  in  all 
NAFTA  countries,  so  that  these  measures  do  not  penalize  poorer  countries. 
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INTRODUCTION 


Chairman  Studds,  members  of  the  Environment  and  Natural  Resources  Subcommittee. 
I  am  Barbara  Dudley,  U.S.  executive  director  of  Greenpeace,  an  international  environmenul 
organization  working  for  a  safe  and  nuclear-free  world,  clean  air  and  water,  the  protection 
of  terrestrial  and  marine  wildlife  and  their  habitats,  and  the  development  of  an 
environmentally  responsive  economy.  We  are  pleased  to  have  been  invited  to  appear  before 
the  Subcommittee  today  to  offer  our  views  on  the  North  American  Free  Trade  Agreement. 

There  are  few  public  policy  issues  that  have  as  much  significance  for  the  people  and  the 
ecology  of  Mexico,  Canada,  and  the  United  States  as  doe?  the  proposed  NAFTA.  This 
NAFTA  would  not  only  impact  on  the  well-being  of  people  and  communities  in  all  three 
countries,  but  would  also  serve  as  a  precedent  for  the  establishment  of  free  trade  zones 
throughout  Latin  America,  as  envisioned  in  Bush's  Enterprise  for  the  Americas  Initiative. 

Greenpeace  is  gravely  concerned  about  the  proposed  NAFTA  as  well  as  its  prototype,  the 
draft  Uruguay  Round  GATT  agreement.  It  is  one  thing  to  support  the  removal  of  trade 
barriers  that  protect  the  economic  interests  of  a  specific  industry  against  the  interests  of  the 
public  at  large.  It  is  quite  another  thing,  however,  to  say  that  trade  and  investment  barriers 
should  be  removed  through  agreements  that  would  also  erode  domestic  health  and 
environmental  protection.  This  is  precisely  the  threat  posed  by  unregulated  trade  as 
embodied  in  the  Bush  NAFTA.  We  have  seen  this  happen  under  the  Canada-U.S.  Free 
Trade  Agreement  and  in  the  Bush  administration's  proposal  for  harmonization  of  standards 
in  the  Uruguay  Round.  The  current  NAFTA  text  will  push  us  down  the  same  ill-advised 
path. 

We  believe  NAFTA  is  a  fundamentally  anti-environment  agreement,  particularly  in  its 
treatment  of  environmental  standards,  energy  resources,  conservation  issues,  and  agriculture. 
We  will  explain  our  concern  about  the  threat  posed  by  NAFTA,  and  will  comment  on 
current  proposals  to  negotiate  "supplemental  agreements"  to  address  the  environmental 
consequences  of  NAFTA. 

In  his  speech  of  October  4,  1992,  then  Presidential  candidate  Clinton  announced  his  support 
for  NAFTA  but  underscored  his  commitment  to  ensure  that  free  trade  not  undermine  the 
goals  of  environmental  protection  or  the  interests  of  US  workers.  The  key  elements  of  his 
approach  would  include  the  negotiation  of  supplemental  agreements  and  the  establishment 
of  an  "environmental  protection  commission".  In  his  remarks  President  Clinton  touched  on 
the  problems  of  border  clean-up,  the  enforcement  of  environmental  regulations,  the  need 
to  prevent  and  clean  up  water  pollution,  and  the  need  for  strict  application  of  US  pesticide 
regulation.  Since  his  election.  President  Clinton  has  repeated  his  commitment  to  this 
approach. 
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At  the  time  Greenpeace  and  several  other  environmental,  labor  and  consumer  organizations 
expressed  serious  reservations  about  the  viability  of  this  approach  for  addressing  the 
pervasive  and  adverse  consequences  that  would  result  from  the  implementation  of  this  uade 
agreement. 

We  continue  to  have  thes?  reservations  and  worry  that  the  President's  approach  is  based 
upon  an  incomplete  assessment  of  the  environmental  implications  of  unregulated  trade. 

1.  THERE  MUST  BE  A  FULL  ASSESSMENT  OF  NAFTA's  ENVIRONMENTAL 
IMPACT 

It  may  be  trite  to  note  that  before  the  environmental  implications  of  NAFTA  can  be 
addressed,  they  must  be  fully  identified  and  thoroughly  assessed.  Nevertheless,  we  appear 
to  be  on  the  verge  of  crafting  solutions  for  problems  that  have  yet  to  be  satisfactorily 
identified  or  properly  understood. 

We  are  particularly  concerned  that  there  has  yet  to  emerge  a  clear  recognition  by  the 
Administration  of  pervasive  and  extensive  environmental  implications  of  unregulated  trade 
and  investment.  Too  often,  the  discussion  of  the  inter-relationship  of  environment  and  trade 
has  been  reduced  to  pollution  problems  in  the  border  region  of  the  U.S.  and  Mexico,  or  the 
enforcement  of  domestic  environmental  regulation. 

From  the  analysis  undertaken  by  Greenpeace  and  many  other  groups  it  is  clear  that  few 
aspects  of  the  NAFTA  are  without  serious  environmental  implications.  Particularly 
problematic  are  those  provisions  crafted  to  encourage  the  exploitation  for  export  of  all 
natural  resources,  from  water  to  energy. 

It  is  clear  that  we  have  a  considerable  distance  yet  to  go  before  we  understand  the  complex 
inter-relationships  that  exist  between  trade  and  environmental  policy  objectives.  Therefore 
we  repeat  the  call  for  a  thorough  assessment  of  the  environmental  implications  of  the 
NAFTA  This  task  has  clearly  not  been  undertaken  to  date,  and  efforts  by  the  Bush 
administration  to  promote  NAFTA  as  an  environmental  panacea,  with  arguments  akin  to 
a  "trickle-down"  theory  of  environmental  protection,  do  not  represent  a  sincere  effort  to 
identify  the  environmental  implications  of  the  NAFTA 

The  environmental  movement  has  been  virtually  unanimous  in  demanding  such  an 
assessment,  and  we  would  urge  the  Administration  to  recognize  the  need  to  understand  the 
full  extent  of  the  conflicts  between  present  trade  and  environment  policies  before  trying  to 
craft  solutions  to  these  problems. 
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2.  BUSH'S  NAFTA  WILL  HARM  THE  ENTVIRONMENT 

As  the  Committee  will  also  know,  a  number  of  environmental  groups,  including  our  own, 
have  prepared  critiques  of  NAFTA,  the  FTA  and  GATT.  Repeating  the  important 
qualification  that  further  assessment  is  needed,  these  analyses  reveal  pervasive  and  profound 
conflicts  between  NAFTA  trade  policies  on  the  one  hand,  and  those  necessary  to  achieve 
environmental  goals,  on  the  other.  It  is  the  extent  and  character  of  these  conflicts  that 
underlie  the  concern  expressed  by  our  organization  and  dozens  of  others  about  the  viability 
of  trying  to  cure  these  deficiencies  with  supplemental  agreements  (see  correspondence  fi-om 
the  Alliance  for  Responsible  Trade  and  the  Qtizen  Trade  Campaign  to  President  Clinton, 
dated  Dec.  15,  1992). 

Were  the  environmental  deficiencies  of  the  NAFTA  text  to  be  essentially  sins  of  omission, 
it  is  conceivable  that  supplemental  agreements  might  provide  a  viable  approach  for 
correcting  these  oversights.  However,  several  of  the  most  problematic  aspects  of  NAFTA 
are  those  provisions  that  establish  rules  of  trade  that  are  antithetical  to  those  needed  to 
confront  pressing  environmental  problems.  There  are  six  specific  deficiencies  in  the  NAFTA 
which  will  be  very  difficult  to  fix  in  a  "supplemental  agreement." 

2.1       NAFTA  Weakens  Our  Ability  to  Insist  on  High  Environmental,  Health  and  Safety, 
and  Labor  Standards 

The  NAFTA  text  incorporates  large  parts  of  the  draft  Uruguay  Round  GATT  agreement 
governing  "technical  standards"  and  "sanitary  and  phytosanitary  measures."  The  former 
applies  to  government  measures  regarding  health  and  safety,  environmental  standards,  and 
consumer  protection.  "Sanitary  and  phytosanitary  measures"  are  measures  to  protect  human, 
animal  and  plant  health.  At  stake  are  standards  dealing  with  such  questions  as  allowable 
pesticide  residues  on  foods,  and  the  use  of  food  additives.  Citizens  in  all  three  NAFTA 
nations,  increasingly  concerned  about  the  health  and  safety  of  their  environment  and  their 
food,  have  worked  to  raise  these  standards  for  the  safety  they  provide  to  children  and  adults. 
Now  the  NAFTA  may  undermine  these  critical  standards  and  limit  the  ability  of  legislatures 
to  raise  environmental  standards. 

The  NAFTA  maintains  the  principle  that  countries  can  decide  what  level  of  protection  they 
want  in  order  to  promote  legitimate  objectives  in  the  areas  of  environment,  health  and 
safety,  and  consumer  protection.  However,  those  measures  must  not  create  "unnecessary 
obstacles"  to  trade.  The  goal  is  harmonization  through  mutual  recognition  of  the  standards 
adopted  by  each  country  and  ultimately  through  the  adoption  of  common  standards. 

If  a  more  stringent  standard  than  that  proposed  is  set  by  any  one  country,  it  is  subject  to 
discussion,  review,  and  ultimately  to  dispute  settlement  procedures,  with  the  outcome  to  be 
determined  on  the  basis  of  scientific  evidence.  The  major  objection  to  these  provisions  is 
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that  they  will  effectively  stop  the  public  from  pressing  for  more  stringent  regulations  than 
those  established  by  international  codes  such  as  Codex  Alimentarius,  or  from  regulating 
where  no  international  consensus  exists.  For  example,. the  international  Codex  Alimentarius 
on  pesticide  residue  standards  for  food  has  been  established  through  a  process  in  which 
chemical  and  agribusinesses  have  been  dominant  As  a  result,  the  Codex  allows  for  residues 
of  pesticides  50  times  higher  than  those  permitted  by  U.S.  EPA  and  FDA  regulations. 
Adoption  of  Codex-like  standards  could  work  more  as  a  ceiling  than  a  floor,  thus  inhibiting 
improvements. 

NAFTA's  Annex  2004  on  "Nullification  and  Impairment"  is  particularly  problematic.  It 
states  that  if  "any  Party  considers  that  any  benefit  it  could  reasonablv  have  expected  to 
accrue  to  it  ...  is  being  nullified  or  impaired  as  a  result  of  the  application  of  any  measure 
that  is  not  inconsistent  with  this  agreement,  the  Party  may  have  recourse  to  dispute 
settlement..."  This  could  mean  that  environmental  or  consumer  safety  standards  not 
addressed  in  NAFTA,  even  if  they  are  consistent  with  NAFTA  principles,  could  be 
challenged. 

Environmentally  unregulated  trade  promotes  competition  to  lower  standards.  The  trend  in 
environmental  protection  has  been  to  internalize  environmental  costs  or  externalities 
through  the  use  of  regulatory  measures  or  economic  instruments.  Unregulated  trade  directly 
contradicts  this  trend  of  internalization  of  external  environmental  costs.  Most  environmental 
progress  has  been  achieved  when  one  jurisdiction  raises  the  standard,  thus  encouraging 
others  to  follow.  The  EC  and  Japan's  C02  reduction  goals  are  a  good  example, 
encouraging  the  US  to  follow  suit,  and  to  stop  being  a  "free  rider"  [see  Herman  Daly  and 
Robert  Goodland,  "An  Ecological-Economic  Assessment  of  Deregulation  of  International 
Commerce  Under  GATT,"  September  1992.] 

International  standards  must  be  written  into  trade  agreements  as  "floors,"  not  "ceilings,"  so 
that  countries  and  states  are  not  deterred  from  enacting  as  stringent  legislation  as  necessary 
to  safeguard  the  health  and  safety  of  their  citizens. 

The  Bush  administration  claimed  that  NAFTA  is  the  most  "green"  trade  agreement  ever 
concluded  -  a  distinction  of  dubious  merit  given  the  profound  failure  of  current  trade 
agreements  to  even  mention  the  environment.  The  claim  rests  on  three  arguments.  The 
first  argument,  addressed  above,  is  that  NAFTA  allows  for  the  maintenance  of  high 
environmental  standards.  As  noted,  the  standards  provisions  are  really  aimed  at  the 
harmonization  of  existing  standards,  and  at  limiting  their  impact  upon  "free"  trade.  The 
agreement  provides  no  mechanisms  or  incentives  for  raising  environmental  standards. 

Second,  the  Bush  NAFTA  says  that  the  terms  of  some  key  international  environmental 
agreements  prevail  over  NAFTA  obligations  if  a  country  is  challenged  on  an  envirorunental 
measure  which  is  trade  restrictive,  provided  that  the  least  trade  restricting  enforcement 
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policy  available  under  the  agreement  is  adopted.  Thus  the  terms  of  the  Montreal  Protocol 
on  Ozone  Depleting  Substances,  the  Basel  Convention,  and  the  Convention  on  Trade  in 
Endangered  Species  prevail  over  NAFTA.  While  this  is  a  step  forward,  the  list  of  speciHed 
international  conventions  is  very  limited  and  can  be  added  to  only  through  agreement  of  all 
parties,  providing  an  effective  veto  to  all  countries  that  may  become  a  party  to  NAFTA;  the 
terms  of  international  conventions  often  represent  the  Howest  common  denominator"  of 
agreement  between  governments;  and  the  least  trade  restrictive  enforcement  policy  may  well 
be  the  least  effective.  It  must  be  recognized  that  the  Bush  Administration  was  the  key  actor 
blocking  and  weakening  international  environmental  agreements  at  the  1992  Earth  Summit 
in  Rio. 

Third,  the  Bush  NAFTA  says  that  a  country  cannot  lower  an  environmental  standard  or 
regulation  to  attract  investment.  For  example,  we  could  not  waive  an  emissions  control 
regulation  to  attract  a  new  smelter  investment. 

While  this  is  a  small  step  forward,  it  fails  to  address  the  key  issues  of  standard  setting  or 
enforcement.  NAFTA  does  not  contain  a  comprehensive  set  of  minimum  envirorunental 
standards  which  must  be  maintained  by  all  three  countries.  In  addition,  the  agreement  fails 
to  address  the  fact  of  weak  enforcement  of  standards  in  another  jurisdiction.  If  a  company 
was  to  leave  a  Canadian  province  with  a  high,  enforced  standard  on,  for  example,  toxic 
emissions,  for  a  U.S.  state  with  a  low,  unenforced  standard,  there  is  absolutely  nothing  that 
could  be  done  about  it.  Yet  the  reality  of  the  competitive  environment  in  North  America 
is  that  gross  environmental  abuse  is  tolerated  by  national  and  local  governments  in  all  three 
NAFTA  countries. 

Finally,  NAFTA  is  completely  silent  on  the  issue  of  labor  rights  and  standards.  As  a  result, 
there  is  nothing  to  stop  a  country  from  gaining  a  competitive  advantage  through  non- 
recognition  of  basic  labor  rights,  such  as  the  right  to  organize  free  and  independent  trade 
unions,  nothing  to  establish  a  minimum  wage,  and  nothing  regarding  worker  health  and 
safety  standards. 

22       NAFTA  Exacerbates  Global  Warming,  Poses  Threat  to  Energy  EfTiciency  and 
Conservation 

The  Bush  administration's  hemispheric  energy  strategy  aimed  to  guarantee  US  "energy 
security"  by  using  NAFTA,  and  subsequent  free  trade  deals,  to  develop  and  ensure  access 
to  the  vast  energy  resources  of  Canada,  Mexico  and  Venezuela.  The  result  of  such  a 
hemispheric  policy  would  be  to  prolong  inefficient  and  polluting  resource  use  in  the  US,  and 
displace  conservation  and  efficiency  investments  with  a  cheap  supply  of  fossil  fuels  from 
foreign  sources.  It  is  not  surprising  that  the  NAFTA  is  heavily  backed  by  many  of  the 
transnational  oil  companies. 
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Rules  of  energy  trade  among  NAFTA  parties  must  respond  to  the  pressing  ecological 
imperative  of  global  warming  by  assuring  the  stabUization  of  greenhouse  gas  emissions  and 
the  reduction  of  C02  emissions.  For  both  Canada  and  the  U.S.,  substantial  reductions  of 
the  energy  intensity  of  these  economies  is  also  required.  Such  a  reduction  in  energy  use  is 
proposed  in  Vice  President  Al  Gore's  book.  Earth  in  the  Balance  (1992,  pp.  325-334).  As 
currentiy  written,  Chaptei  6  of  NAFTA  and  its  precursor  in  the  Canada-US  FTA 
fundamentally  undermine  these  objectives. 

In  simple  terms,  the  intent  of  the  energy  provisions  of  NAFTA  and  of  the  Canada-US  FTA 
(CUSTA)  is  to  encourage  the  development,  exploitation  and  consumption  of  fossil  fuels. 
Indeed,  subsidies  for  fossil  fuel  exploration  and  development  and  for  the  military  are  they 
only  subsidies  sanctioned  in  NAFTA.  Given  the  clear  consensus  of  scientifi<;  opinion 
concerning  the  risks  of  failing  to  respond  to  the  crises  associated  with  global  warming,  these 
trade  policy  objectives  are  at  best  reckless,  and  at  worst,  suicidal. 

Among  the  first  discernible  consequences  of  the  CUSTA  were  two  of  the  world's  largest 
energy  mega-projects,  the  James  Bay  hydroelectric  project  and  the  natural  gas  project  in  the 
Mackenzie  Delta.  Both  will  have  devastating  impacts  upon  fragile  northern  ecosystems  and 
the  indigenous  peoples  of  those  areas.  Both  are  being  developed  almost  exclusively  to  serve 
US  markets.  Both  will  flood  the  US  with  cheap  energy  resources,  in  part  because  of  the 
environmental  costs  associated  with  these  developments  will  be  externalized,  thus 
imdermining  the  competitiveness  of  the  efficiency  and  conservation  initiatives  that  are  vital 
if  our  economy  is  to  be  put  on  a  sustainable  and  competitive  footing. 

The  US  is  the  world's  largest  consumer  of  non-renewable  energy  resources,  and  next  to 
Canada,  its  most  energy  intensive  economy.  Trade  policy  should  be  devised  to  correct, 
rather  than  perpetuate,  this  unbalanced  and  unsustainable  equation.  By  removing  the  ability 
of  NAFTA  parties  to  use  export  controls  to  regulate  the  extent  to  which  energy  resources 
are  developed  for  export  markets,  this  trade  deal  will  perpetuate  the  CUSTA  regime  and 
fundamentally  undermine  the  sovereign  prerogatives  of  our  governments  to  embark  upon 
a  different  path  ~  a  path  that  recognizes  the  ecological  imperatives  of  curbing  our  voracious 
appetite  for  energy. 

Equally  destructive  of  environmental  goals  is  Art.  608.2  of  NAFTA,  for  continued 
government  subsidies  and  tax  incentives  to  encourage  oil  and  gas  exploration  "in  order  to 
maintain  the  reserve  base  for  these  energy  resources."  This  repeats  Article  906  of  the 
CUSTA,  which  formally  recognized  "the  importance  of  government  incentives  for  oil  and 
gas  resource  development."  Unless  the  NAFTA  energy  provisions  are  rewritten  to 
acknowledge  and  incorporate  the  full  costs  of  energy  development  and  use,  the  unregulated 
"free"  marketplace  will  continue  to  favor  investments  in  destructive  energy  projects  and 
ignore  cleaner,  more  sustainable  technologies.  [See  The  North  American  Free  Trade 
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Agreement  and  Energy  Trade,  Prepared  for  Greenpeace  by  Carol  Alexander  and  Ken 
Stump,  1992.] 

By  giving  shelter  to'  government  subsidies  for  oil  and  gas  mega-projects  but  leaving 
government  support  for  efficiency  and  conservation  entirely  exposed  to  trade  protest  and 
sanction,  the  framers  of  NAFTA  have  gone  as  far  as  possible  in  skewing  energy  policy  away 
from  the  programs  and  policies  that  are  advocated  by  environmental  organizations  around 
the  world.  With  the  threat  of  trade  sanctions  looming  over  them,  governments  at  every  level 
will  be  very  reluctant  to  support,  through  research  and  development,  or  by  way  of  other 
industrial  support  programs,  the  type  of  innovation  that  is  desperately  needed  to  achieve 
efGciency  goals. 

Not  only  may  govermrient  support  for  such  initiatives  be  challenged  as  unfair  subsidies,  but 
least-  cost  energy  planning  may  be  attacked  as  a  non-tariff  barrier  to  free  flow  energy  to  US 
jurisdictions.    For  example,  if  Massachusetts  passes  a  law  now  under  consideration  that 
would  apply  US  environmental  standards  to  power  purchased  from  Hydro-Quebec's  huge 
James  Bay  hydro  project,  Canada  could  challenge  that  law  under  NAFTA  as  a  non-tariff 
barrier  to  trade.    Although  NAFTA  allows  "non-discriminatory"  standards,  it  disallows 
"unnecessary  obstacles"  to  trade.  Thus  energy  reform  initiatives  on  the  state  or  provincial 
level  which  save  energy  and  reduce  consumption  may  be  challenged  as  barriers  to  incoming 
energy  supplies.   Efficiency  standards  for  machines  and  appliances,  including  those  of  the 
1990  US  Clean  Air  Act,  could  be  seen  as  non-tariff  trade  barriers,  since  they  prevent 
certain  products  from  being  sold  in  the  US. 

The  Bush  NAFTA  ignores  the  fact  that  wind  and  solar  energy  systems  are  cost-effective 
even  without  the  generous  subsidies  given  to  oil  and  gas  producers.  The  agreement  also 
ignores  the  reality  that  improved  energy  efficiency  measures  can  halve  US  energy  needs  and 
save  billions  of  dollars  in  fuel  costs  every  year.  By  strengthening  the  political  and  physical 
infrastructure  to  develop,  transport,  and  consume  the  fuels  of  the  past,  NAFTA  ensures  that 
the  clean  fuels  of  today  must  battle  uphill  every  step  of  the  way  for  acceptance.  If  this 
NAFTA  is  enacted,  it  will  set  energy  reform  in  North  America  and  efforts  to  combat  climate 
change  back  by  decades. 

To  address  these  problems  therefore  it  is  vital  that  the  NAFTA  package  secure  the  right  of 
all  NAFTA  parties  to  restrict  the  export  of  energy  and  energy  resources  to  abate  global 
climate  change  and  achieve  other  environmental  objectives.  It  must  also  protect  least-cost 
energy  programs,  like  subsidies  to  encourage  conservation  and  renewables,  from  trade 
challenges.  In  addition,  it  should  include  provisions  to  encourage  the  transfer  of  appropriate 
energy  efficient  technology  and  to  ensure  that  full  environmental  impact  assessments  are 
undertaken  for  all  major  energy  projects. 
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23  Environmental  Impacti  of  NAFTA  Agriculture  Chapter 

The  Bush  NAFTA  threatens  the  survival  of  family  farmers  In  all  three  countries.  Yet  there 
is  no  better  paradigm  of  the  principles  of  sustainable  development,  that  is  on  one  generation 
holding  resources  in  trust  for  the  next  generation,  than  the  family  farm.  If  we  lose  family 
farms,  we  will  lose  our  best  hope  for  putting  agricultural  production  on  a  sustainable  footing. 
In  order  to  make  agricultural  production  ecologically  sustainable  (e.g.  decreased  production 
on  marginal  land  and  the  use  of  fewer  chemicals),  then  environmental  and  social  costs  must 
be  internalized.  This  will  not  happen  if  family  farmers  have  to  compete  with  cheaper 
imports  produced  in  less  sustainable  ways. 

The  first  threat  to  sustainable  agriculture  in  the  NAFTA  is  the  stated  objective  of  increasing 
the  scale  of  production.  Provisions  in  the  text  will  lead  to  both  increased  corporate 
concentration  in  the  processing  sector  and  the  further  expansion  of  large  scale  factory  farms 
in  all  three  countries.  The  second  threat  is  the  goal  of  eliminating  each  government's  ability 
to  regulate  the  importing  and  exporting  of  goods. 

While  US  and  Canadian  farmers  are  understandably  concerned  about  the  impact  of  NA^FTA 
on  their  livelihoods,  the  most  severe  impact  will  be  on  small  Mexican  farmers  and  farm 
workers.  U.S.  government  studies  conclude  that  opening  the  Mexican  basic  grain  market 
will  lead  to  increased  rural  unemployment  and  emigration  from  rural  Mexico.  Faced  with 
the  penetration  of  low  cost  U.S.  com  and  other  grains  into  the  Mexican  market,  bietween 
one  million  and  one  and  a  half  million  landless  workers  and  members  of  indigenous  farming 
communities  will  be  forced  to  move  to  urban  areas  or  to  the  U.S. 

The  winners  in  Mexico  will  be  the  wealthy  fruit,  vegetable  and  animal  agro-exporters  able 
to  form  joint  ventures  with  U.S.  agribusinesses  who  will  be  the  biggest  winners  by  far.  They 
have  the  capital,  technology  and  easy  access  to  U.S.  marketing  channels  necessary  to  take 
advantage  of  the  NAFTA.  The  U.S.  farm  machinery  that  will  arrive  in  Mexico  duty  free 
under  NAFTA  will  be  wholly  inappropriate  to  the  traditional  farming  systems  operated  by 
Mexican  small  farmers,  but  will  facilitate  the  transition  to  industrialized  farming  with 
devastating  environmental  consequences. 

Greenpeace  believes  that  when  the  full  social  and  environmental  costs  across  the  three 
nations  of  the  NAFTA's  agricultural  provisions  are  balanced  against  projected  export  gains, 
the  result  is  clearly  negative.  This  agreement  does  not  ensure  that  the  economic  benefits 
of  unregulated  trade  will  be  broad  based.  It  provides  too  many  opportunities  for  capital  and 
too  few  opportunities  for  people  and  their  environment. 
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2.4       NAFTA  Conflicts  with   Internalization  of  Environmental  Costs:  the  Need  for 
Economic  Sanctions  to  Protect  the  Environment 

The  Bush  Administration's  international  policy  of  unregulated  trade  undercut  any  effort  to 
develop  a  policy  of  internalization  of  environmental  costs.  A  country  which  internalizes 
environmental  costs  into  its  prices  will  be  at  a  disadvantage  in  unregulated  trade  with  a 
country  that  does  not  internalize  environmental  costs  by  enforcing  standards  of 
cnviroimiental  protection.  If  any  of  the  NAFTA  countries  wishes  to  protect  a  policy  of 
internalization  of  environmental  costs,  there  is  a  clear  justification  for  tariffs  on  imports 
from  a  country  which  does  not  internalize  such  costs. 

The  Bush  NAFTA  does  not  rule  out  consumption  related  standards  if  applied  equally  to 
both  domestic  and  imported  goods.  But  it  does  rule  out  process  related  restrictions.  For 
example,  pesticide-laced  vegetables  from  Mexico  or  Canada  can  be  kept  out  of  the  U.S. 
market  if  it  fails  to  meet  the  same  standards  for  pesticide  residues  as  U.S.  vegetables.  Even 
in  this  case,  however,  purely  non-discriminatory  product  specific  standards  have  come  under 
fire^  and  have  been  successfully  challenged,  as  having  created  a  de  facto,  if  not  a  de  jure. 
bias  in  favor  of  domestic  products.  When  it  comes  to  how  goods  are  produced,  however, 
NAFTA  precludes  the  use  of  border  measures  such  as  tariffs  to  level  the  playing  field  at  a 
higher  standard  of  protection.  Thus  in  the  case  of  our  vegetables,  NAFTA  precludes  the 
use  of  import  restrictions  applied  because  Mexican  or  Canadian  farm  workers  are  exposed 
to  pesticide  poisoning  more  than  are  U.S.  farm  workers,  due  to  lower  safety  standards  or 
less  rigorous  enforcement. 

Until  all  countries  require  the  incorporation  of  environmental  and  social  costs  in  the  pricing 
of  goods,  the  rules  of  free  trade  will  make  it  very  difficult  for  any  country  to  adopt  this 
policy  of  polluter  pay.  Lax  regulation  in  Mexico  may  have  resulted  in  downward  pressure 
on  U.S.  environmental  standards,  which  are  generally  higher  than  Mexico  in  terms  of 
implementation,  monitoring,  and  enforcement.  Probably  the  main  reasons  for  increasing 
U.S.  investment  in  Mexico  were  the  tariff  advantages,  low  Mexican  wages,  lax  rules  on 
foreign  investment,  and  proximity  to  U.S.  markets.  But  ineffective  environmental  protection 
has  been  a  critical  factor  in  some  investment  decisions. 

For  example,  from  1988  to  1990,  a  number  of  Los  Angeles  wood  furniture  manufacturers 
subject  to  strict  new  clean  air  regulations  moved  to  Tijuana  where  there  were  no 
comparable  air  quality  standards.  According  to  the  U.S.  General  Accounting  Office, 
although  low  wages  were  also  an  attraction  for  these  firms,  78  percent  cited  strict  air 
pollution  control  standards  as  an  important  reason  for  leaving  California. 

A  threat  to  relocate  by  an  important  industry  is  often  enough  to  discourage  a  government 
from  proceeding  with  a  regulatory  initiative  that  will  impose  pollution  control  costs  not 
borne  by  firms  operating  in  other  jurisdictions.  Moreover,  lax  enforcement  of  environmental 
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laws  in  a  neighboring  country  that  is  a  trading  partner  is  a  disincentive  to  aggressive 
pollution  control  and  prevention  programs.  A  trade  agreement  without  provisions  for 
production  process  regulation  will  accelerate  destruction  of  the  environment  in  the  entire 
region  and  place  further  pressure  on  environmental  agencies  to  lower  standards.  This  may 
jeopardize  the  goal  of  sustainable  development  in  all  three  countries.  This  points  to  the 
need  to  provide  for  trade  measures  in  a  new  NAFTA  which  would  make  competing  firms 
incur  economic  penalties  rather  than  rewards  for  extemalization  of  environmental  costs. 
[George  Foy,  "Environmental  Protection  versus  Intellectual  Property  Protection:  The  US- 
Mexico  Free  Trade  Agreement  Negotiations,"  Joint  Economic  Committee,  U.S.  Congress, 
1992.) 

Trade  measures  in  a  new  NAFTA,  or  in  an  environmental  protocol  that  would  prevail  in 
the  event  of  conflict  with  the  provisions  of  the  NAFTA,  could  be  designed  with  two 
objectives:  to  achieve  a  'level  playing  field'  and  to  direct  compensatory  finance  to  Mexico 
to  support  environmental  protection  and  the  reduction  of  social  disparities  both  between  and 
within  countries.  One  mechanism  would  be  to  repatriate  import  tariffs  levied  on  products 
whose  price  does  not  reflect  the  full  environmental  costs  to  the  exporting  country.  Tariff 
revenues  could  be  targeted  at  improved  enforcement  and  meeting  higher  environmental 
standards. 

For  the  longer  term,  the  three  NAFTA  countries  should  negotiate  upward  harmonization 
of  environmental  standards,  worker  rights  and  social  legislation.  Harmonization  could  be 
linked  in  some  way  to  the  schedule  of  trade  and  investment  liberalization  already  in  the 
agreement.  Canada  and  the  U.S.  should  consider  creating  an  adjustment  fund  to  help 
Mexico  improve  environmental  and  workplace  inspections. 

2^       NAFTA  Promotes  'Trickle-Down  Economics  for  Mexico 

In  Mexico,  NAFTA  will  benefit  a  small  group  of  wealthy  entrepreneurs  who  have  a  clear 
history  of  nol  passing  on  the  benefits  of  new  investments  to  workers.  Furthermore,  the 
Mexican  government  has  an  explicit  strategy  to  compete  internationally  through  low  wages 
and  lax  enforcement  of  environmental  and  health  standards. 

Unless  a  NAFTA  explicitly  embraces  strict  enforcement  of  environmental  standards  and 
labor  rights  and  includes  measures  to  raise  Mexican  wages,  there  will  be  no  "trickle  down," 
and  it  will  be  impossible  to  build  more  equitable  and  sustainable  development  anywhere  on 
the  continent.  Nor,  for  that  matter,  will  it  be  possible  to  achieve  balanced  trade  within  the 
region.  Likewise,  any  agreement  should  also  address  Mexico's  huge  foreign  debt  burden, 
which  further  stimulates  social  and  environmental  "dumping." 
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2.6       NAFTA's  Accession  Clause  Will  Spread  These  Denciencies 

The  accession  clause  of  NAFTA,  Article  2205.  states  that  other  countries  in  the  hemisphere 
may  join  NAFTA.  The  provision  opens  the  door  for  rapid  negotiations  rather  than 
thou^tfuL  debate  with  or  within  these  countries.  The  deficiencies  discussed  above  will  be 
replicated,  rather  than  remedied.  Rapid  accession  will  also  accelerate  the  same  "trickle- 
down"  approach  to  growth  that  has  been  pushed  across  Latin  America  in  the  structural 
adjustment  programs  of  the  World  Bank  and  the  International  Monetary  Fund.  Instead  of 
building  the  kind  of  sustainable  and  equitable  development  which  is  vital  to  raising 
standards  across  the  hemisphere,  NAFTA  and  its  extension  south  encourages  inequitable 
growth  for  the  few,  based  on  continued  exploitation  of  the  environment  and  workers  of  the 
hemisphere. 


3.   SUPPLEMENTAL  AGREEMENTS 

On  the  subject  of  supplemental  agreements  and  in  response  to  the  Administration's 
commitment  to  establish  a  North  American  Commissiort  on  the  Environment  (NACE),  we 
offer,  the  following  cautions: 

The  only  way  in  which  domestic  environmental  legislation  or  initiatives  can  be  rendered 
immune  from  challenge  under  the  rules  of  trade  -  as  they  currently  exist  under  the  FTA  and 
GATT,  and  as  proposed  by  the  NAFTA  and  new  GATT  agreement  -  is  to  make  them 
explicitly  exempt  from  the  application  of  the  trade  remedies  engendered  by  those 
agreements.  This  obviously  requires  the  concurrence  of  other  parties  to  NAFTA,  the  FTA 
and  GATT.  To  put  this  another  way,  unilateral  domestic  legislation  by  any  of  our  countries 
will  do  nothing  to  preserve  such  initiatives  from  trade  challenges. 

Conversely,  the  only  viable  mechanism  to  ensure  compliance  by  other  countries  with 
international  norms,  other  than  moral  persuasion  or  force,  is  the  use  of  economic  sanctions. 
It  is  by  virtue  of  creating  regimes  that  authorize  the  use  of  such  sanctions,  that  trade 
agreements  derive  their  force  and  compelling  effect. 

By  the  same  token,  it  is  the  trade  or  economic  sanctions  authorized  by  a  small  number  of 
international  environmental  agreements  that  gives  them  particular  strength  and  influence. 
It  is  not  inappropriate  to  consider  such  lEAs,  eg.  the  Montreal  Protocol,  as  being  in  essence, 
trade  agreements.  On  the  other  hand  an  lEA  that  includes  no  such  enforcement  regime,  of 
which  examples  abound,  is  more  often  then  not  purely  hortatory  or  rhetorical. 
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Given  these  facts,  it  is  apparent  that  for  an  environmental  protocol  to  address  the  deficient 
and  counterproductive  provisions  of  the  current  NAFTA  that  the  protocol  must: 

a)  be  comprehensive,  and  address  all  of  the  adverse  environmental  consequences  of 
unregulated  trade; 

b)  be  endorsed  by  all  NAFTA  parties; 

c)  be  supported  by  the  same  trade/economic  sanctions  that  give  international  trade 
agreements  force  and  effect,  and; 

d)  be  made  explicitly  paramount  to  the  NAFTA  in  the  event  of  conflict. 

e)  must  be  supported  by  compensatory  finance  to  make  it  workable  in  all  NAFTA 
countries  so  that  these  measures  do  not  unfairly  penalize  poorer  countries  or  regions. 

We  believe  the  most  direct  way  to  achieve  these  objectives  is  to  amend  NAFTA  and  other 
current  and  proposed  trade  agreements  accordingly.  We  are  aware  that  the  Administration 
is  committed  to  another  course,  and  we  wish  to  remain  open  minded  to  supplemental 
agreements  that  would  satisfy  the  above  criteria. 

By  way  of  conclusion,  we  need  to  stress  the  importance  of  rethinking,  in  the  most  basic  way, 
the  assumptions  that  underlie  current  trade  policies.  Merely  tinkering  at  the  edges  with  a 
trade  agreement  that  strives  to  entrench  principles  of  development  that  are  unsustainable 
will  do  little  to  address  the  fundamenul  limitations  of  the  current  paradigm  -  that  it  is  only 
through  perpetual  growth  that  social  and  environmental  needs  will  be  met. 

If  we  are  serious  about  our  concern  for  this  planet,  and  about  the  legacy  we  will  leave  future 
generations,  then  we  must  be  willing  to  recognize  the  urgency  of  turning  current  economic 
and  trade  policy  from  its  present  path  ~  a  path  that  has  consequences  so  overwhelming  that 
the  very  survival  of  our  species  is  at  risk.  Indifferent  to  this  imperative,  current  and  pending 
trade  agreements  seek  to  stay  the  present  course  and  even  accelerate  our  progress  along  it. 
It  isn't  possible  for  us  to  overstate  the  gravity  of  the  consequences  that  will  follow  should 
this  agenda  continue  to  prevail. 
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SUMMARY  STATEMENT 

Mr.  Chairman,  my  name  is  William  J.  Snape,  III,  Associate 
Counsel  for  Defenders  of  Wildlife.   I  appreciate  the  opportunity 
to  testify  on  behalf  of  Defenders,  our  80,000  members,  and  the 
groups  listed  on  the  cover  page  about  the  proposed  North  American 
Free  Trade  Agreement  (NAFTA)  and  its  effect  upon  the  environment, 
wildlife,  and  natural  resources  of  this  continent.   I  request 
that  this  testimony  and  its  appendices  be  printed  in  their 
entirety  for  the  record. 

Defenders  of  Wildlife  is  a  non-profit  advocacy  group  that 
concentrates  its  efforts  upon  combatting  species  extinction  and 
the  overall  loss  of  biological  diversity.   We  have  been  involved 
with  the  Convention  on  International  Trade  in  Endangered  Species 
of  Flora  and  Fauna  (CITES)  since  its  inception.   CITES  bans 
international  trade  in  wildlife,  fish,  and  forest  products  that 
is  unsustainable  for  a  given  traded  species.   Defenders  believes 
that  NAFTA  should  support  and  extend  the  principle  of 
sustainability  to  protect  wildlife  affected  by  trade.  In  the  last 
several  years.  Defenders  has  taken  a  keen  interest  in 
international  trade  agreements  like  NAFTA  because  of  the  growing 
influence  these  agreements  have  upon  wildlife  conservation. 

The  debate  surrounding  job  losses  due  to  NAFTA  resembles  the 
environmental  and  conservation  concerns  over  the  agreement.   The 
environmental  dangers  of  NAFTA  lie  not  only  in  the  pollution  and 
harvesting  generated  by  increased  or  shifting  trade,  but  also  by 
investment  in  non-sustainable  practices  that  could  be 
institutionalized  by  it.  Because  this  is  the  first  trade 
agreement  to  so  directly  link  a  developed  and  developing  country, 
and  because  the  U.S.  and  Mexico  share  an  almost  2000  mile  border, 
special  attention  has  been  focused  on  the  very  real  differences 
between  the  U.S.  and  Mexican  environmental  regimes. 

Opportunities  lie  in  establishing  an  effective  development 
paradigm  under  NAFTA,  which  could  make  sustainable  growth 
possible  with  environmentally  friendly  practices  and 
technologies.   Successful  environmental  cooperation  could 
establish  a  successful  example  for  GATT  and  international 
financial  institutions  like  the  World  Bank  and  International 
Monetary  Fund  (IMF).  Given  these  realities.  Defenders  is  very 
pleased  and  relieved  that  President  Clinton  has  called  for  an 
environmental  agreement  to  supplement  NAFTA.   One  of  the  core 
problems  with  the  existing  NAFTA  is  that  it  was  negotiated  with 
environmental  and  conservation  concerns  separate  from  the 
agreement's  economic  framework,  on  what  was  called  a  "parallel 
track." 

Although  industrial  pollution  along  the  border  and  in  cities 
like  Mexico  City  has  received  the  bulk  of  attention  among 
environmentalists,  NAFTA 's  effects  upon  wildlife  and  its  habitat 
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must  be  identified  and  addressed  in  order  to  effectively  conserve 
this  continent's  biological  diversity.   NAFTA  also  must  not 
affect  the  parties'  obligations  under  existing  treaties  and 
agreements,  like  the  biodiversity  treaty  to  which  Mexico  and 
Canada  are  signatories.   At  present,  the  U.S.  Fish  and  Wildlife 
Service  (FWS)  simply  does  not  possess  the  personnel  or  funding  to 
deal  with  U.S-Mexican  conservation  concerns  affecting  the  U.S. 
Along  the  border,  for  instance,  it  is  very  difficult  for  the  FWS 
to  adequately  enforce  existing  restrictions  on  wildlife  traffic 
under  the  U.S.  Endangered  Species  Act,  16  U.S.C.  Sections  1531  fit 
SS3j.,    and  CITES. 

In  the  U.S.,  NAFTA  will  increase  human  traffic  along  the 
border  and  place  additional  pressure  on  the  natural  resources  of 
southwestern  Texas,  southwestern  New  Mexico,  southern  Arizona, 
and  southern  California.   Surface  and  subsurface  water  sources 
will  be  stressed  further.   Development  could  fragment  wildlife 
habitats,  threatening  the  various  ecosystems'  biological 
diversity.   Also  of  immediate  concern  are  the  many  bridges  that 
will  be  erected  between  the  U.S.  and  Mexico.   Along  the  Rio 
Grande,  from  the  Gulf  of  Mexico  to  Del  Rio  (TX)  alone,  more  than 
20  bridges  have  already  been  proposed.   Equally  troublesome  is 
the  proposed  drug  interdiction  road  along  the  entire  stretch  of 
the  U.S. -Mexico  border.   These  bridges,  roads  or  other 
"action (s)  authorized,  funded,  or  carried  out"  by  the  Office  of 
the  U.S.  Trade  Representative,  Department  of  Transportation,  or 
any  other  federal  agency  should  be  carried  out  in  compliance  with 
U.S.  conservation  and  environmental  laws.   See  e.g. .  ESA,  Sec.  7. 

In  the  interior  of  Mexico,  NAFTA  could  induce  and  perpetuate 
harmful  land  use  practices,  as  well  as  risk  the  long-term 
economic  viability  of  its  natural  resources.   NAFTA-driven 
investment  will  likely  threaten  already  stressed  Mexican  water, 
forest,  animal,  and  plant  resources.   Sovereignty  concerns  and 
restraints  limit  NAFTA' s  ability  to  deal  with  all  of  the 
environmental  problems  in  the  interior  of  Mexico,  except  those 
caused,  perhaps,  by  border  pollution.   Cooperative  efforts 
between  the  U.S.  FWS  and  Mexico,  though  not  directed  at 
enforcement  and  lacking  money,  should  continue  and  increase  with 
NAFTA. 

The  NAFTA  parties  must  forcefully  address  the  enforcement  of 
existing  environmental  laws  in  Mexico,  the  U.S.,  and  Canada. 
Because  U.S.  citizens  should  not  be  subjected  to  economic  or 
environmental  injury  as  a  result  of  weak  enforcement  of 
environmental  standards  elsewhere,  a  trilateral  North  American 
Commission  on  the  Environment  (NACE)  should  be  established  to 
enforce  existing  environmental  standards.   The  NACE  should 
possess  investigative,  monitoring,  enforcement  and  dispute 
settlement  powers. 

Under  a  proposal  by  Defenders  and  the  Center  for 
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International  Environmental  Law,  NACE  would  be  granted 
environmental  dispute  settlement  authority  to  address  lax 
enforcement.   If  a  NACE  dispute  panel  verifies  a  complaint  by  a 
party  or  individual,  then  that  trade-injured  party  or  individual 
should  be  able  to  pursue  the  already  existing  "snap-back"  tariff 
provisions  of  NAFTA  Chapter  8.   If  a  non-trade  injury  (i.e. 
environmental)  injury  is  suffered  as  result  of  NAFTA,  this 
proposal  would  allow  NACE  to  levy  a  fine.    Crucially,  this 
proposal  channels  enforcement  funds  received  by  these  remedies 
into  rectifying  the  environmentally  degrading  activity  at  issue. 
Of  course,   NACE's  enforcement  authority  would  not  limit  any 
injured  individual's  right  to  pursue  remedies  under  existing  or 
future  U.S.  law. 

Such  an  enforcement  mechanism  by  NACE  would  finally 
implement  the  "polluter  pays"  principle  into  a  trade  agreement. 
Although  GATT  has  continued  to  resist  incorporating  this 
principle,  primarily  because  some  countries  fear  that 
environmental  standards  will  become  disguised  barriers  to  trade, 
the  NAFTA  environmental  protocol  provides  the  opportunity  to 
forcefully  state  that  environmental  lawlessness  creates 
unacceptable  economic  and  environmental  injuries. 

One  major  obstacle  precluding  adequate  environmental 
enforcement  in  Mexico  is  money.   Another  related  obstacle  is  the 
lack  of  available  technological  expertise  in  Mexico,  which  often 
leads  to  either  insufficient  technical  regulations  to  implement 
environmental  laws  or  environmental  noncompliance  by  specific 
industries.   Therefore,  along  with  the  Environmental  Business 
Council,  an  association  of  firms  that  manufacture  environmental 
products  and  services.  Defenders  proposes  to  link  enforcement 
mechanisms  under  NACE  to  formal  technological  and  management 
assistance. 

Yet  NACE  is  not  a  total  panacea  for  NAFTA.   The  present  text 
possesses  many  problems,  which  are  addressed  in  the  letter  signed 
by  25  groups  to  Ambassador  Kantor  on  March  4.   These  problems 
arise  in  regard  to  clean-up  of  the  border  region,  funding, 
production/process  (PPM)  standards,  product  and  other 
consumer/labor  standards,  investment  in  Mexico,  international 
environmental  agreements,  energy,  agriculture,  government 
procurement,  the  impact  on  state  and  local  laws,  and 
incorporation  of  troubling  GATT  language  in  the  NAFTA  text.   An 
effective  environmental  protocol  could  solve  many  of  these 
problems,  by  either  adding  or  clarifying  certain  provisions, 
without  explicitly  renegotiating  the  text. 

For  example,  trade  law  must  recognize  that  how  a  product  is 
produced  is  as  important  as  the  quality  of  the  product  itself. 
Only  by  recognizing  process-based  trade  restrictions  will 
governments  retain  their  ability  to  keep  high  domestic  standards 
without  placing  domestic  producers  at  a  competitive  disadvantage. 
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Although  Article  XX  of  the  General  Agreement  on  Tariffs  and  Trade 
(GATT)  provides  for  health  and  natural  resource  conservation 
exceptions,  these  provisions  have  been  constricted  by  recent  GATT 
panel  decisions,  and  could  be  incorporated  into  NAFTA.   In  the 
tuna/dolphin  trade  dispute  brought  by  Mexico  against  the  U.S.,  a 
GATT  panel  held  that  harvesting  methods  were  not  a  GATT- 
legitimate  basis  for  distinguishing  between,  and  placing  import 
restrictions  on,  dolphin  deadly  tuna.   As  a  result  of  this 
decision  and  after  considerable  political  negotiation,  Mexico 
agreed  to  join  the  U.S.  in  a  global  moratorium  on  the  setting  of 
nets  on  dolphin  and  to  use  the  moratorium  as  a  basis  for 
prohibiting  imports  of  tuna  caught  by  killing  or  harassing 
dolphins.   To  date,  Mexico  has  failed  to  enter  into  the 
moratorium.   The  failure  of  such  agreement  to  be  effectively 
implemented  serves  to  underscore  the  necessity  for  specific  text 
in  the  NAFTA  package  setting  forth  the  right  of  NAFTA  parties  to 
set  standards  and  distinguish  between  products  on  the  basis  of 
production  methods.   See  International  Dolphin  Conservation  Act, 
P.L.  102-523.   It  also  underscores  the  need  to  demand  that  Mexico 
immediately  enter  into  the  moratorium  agreement  as  a  precondition 
to  NAFTA. 

Furthermore,  both  the  negotiation  and  implementation  of 
NAFTA  must  be  made  more  accessible  to  citizens.   A  long  standing 
habit  in  international  trade,  certainly  not  shared  by  most 
environmental  policy  makers  or  the  U.S.  governmental  system,  is 
the  closed  and  secretive  nature  of  negotiations  and  dispute 
settlements  in  trade  agreements.   Thus,  for  starters,  trade 
agreements  such  as  NAFTA  should  necessitate  environmental  impact 
statements  under  the  National  Environmental  Policy  Act  (NEPA) . 
Also,  to  fully  effectuate  public  involvement  in  NAFTA's 
implementation,  the  agreement's  present  dispute  process  needs  to 
be  changed.   Not  only  are  the  present  NAFTA  dispute  panels 
completely  closed  to  the  public,  but  the  parties  to  NAFTA  possess 
the  authority  to  prohibit  citizens  from  final  review  of  panel 
decisions. 

The  tense  politics  and  high  stakes  of  NAFTA  make  the 
agreement  highly  susceptible  to  overly  broad  and  potentially 
untrue  assertions  by  both  sides  of  the  debate.   Unfortunately, 
the  large  number  of  gray  areas  in  the  present  text  fuels  various 
anxieties.  From  an  environmental  standpoint,  free  trade  should  be 
a  means  to  an  end  and  not  the  end  itself.   We  all  have  much  work 
to  perform  if  a  successful  environmental  protocol  is  to  be 
established.   In  order  to  realize  the  impressive  potential  of 
NAFTA,  "traditional"  rules  of  international  trade  must  be 
reformed  to  fully  and  completely  integrate  environmental, 
conservation,  health,  and  safety  concerns. 

Mr.  Chairman,  this  concludes  my  oral  testimony. 
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Z.    ZNTRODUCTZONI  THI  OPPORTUNZTZEf  AND  DAN0EK8  OF  NAFTA 

Clloha  or  not,  th«  North  Asierican  Free  Trade  Agreemant 
(NAFTA)  presente  tranendoua  opportunities  and  dangers.   These 
eppertunltiee  and  dangere  exist  for  the  people  and  aovernnente  of 
tn«  United  Btttea,  Canada,  and  Hexloo.  And  they  aKist  for  the 
eentlnantal  and  global  anvlronaent. 

NAFTA  will  areata  and  oontlnua  aavaral  algnifioant  eoonealo 
tranda.  First,  it  will  apur  oonaiderable  U.I.  and  foreign 
Invaataant  in  Mexioo.  laoend,  it  will  continue  breaking  down 
tariff  and  non-tariff  barrlara  anong  all  three  oountriea.  Third, 
It  will  aocalerate  the  axiating  dlaplaoenent  of  eertain  workera 
in  all  three  oountriea. 

Tha  latter  phenomenon  waa,  of  oouraa,  the  aubjeot  of 
oenaidar«ble  debate  during  the  1993  campaigns,  when  Rose  Perot 
•tatad  there  would  be  a  "sucking  sound"  as  American  jobs  fled  to 
MaMioo.  Juat  recently,  Canadian  Prime  Minister  Brian  Mulroney 
announoad  his  intention  to  resign  in  June,  largely  beoause  of  the 
public* a  paroeptlon  that  the  Canadian-U.S.  Trade  Agreement,  which 
Mulrenay  aupportad,  oaused  double-dlglt  unemployment  rates.   Tha 
baaio  quaatien  for  the  U.S.  President  and  congress  is  whether  job 
loaaaa  dua  to  business  relocation  will  offaet  job  opportunities 
eraatad  by  an  expanded  continental  market.  Zn  other  words,  in 
tarma  of  J^arioan  jobs  and  short-term  oompetitivenees,  NAFTA 
poaaaaaaa  oppertunitiaa  and  dangera  —  the  reason  President 
Clinton  haa  oallad  to  atrangthen  NAFTA  with  supplemental 
agraamanta  on  workera*  rights  and  "import  surges." 

Tha  dabata  aurrounding  job  loaaaa  dua  to  NAFTA  raaemblaa  tha 
anvirennantal  and  oonaarvatlon  concerns  over  the  agreement.  The 
anvirenmontal  dangara  of  nafta  lie  not  only  in  tha  pollution 
oanaratad  by  increased  trade,  but  also  in  the  non'austainabla 
invaatment  patterns  that  oould  be  institutional iaed  by  it. 
Baoauaa  thia  ia  tha  firet  trada  agreement  ever  directly  linking  a 
davalopad  and  developing  country,  and  because  the  U.S.  and  Mexioo 
Bhara  an  almost  aooo  mile  border,  special  attention  has  been 
foouBad  on  tha  vary  real  diffaranoaa  between  tha  U.B.  and  Mexican 
onvironnantal  raginaa. 

Vat,  opportunitiaa  lia  in  aatabliahing  an  effaotiva 
davalopmant  paradigm  under  NAFTA,  which  oould  make  posaibla 
auatainabla  growth  through  environmentally  friendly  praotioaa  and 
taohnologiaa.  luooaaaful  environmental  oooparation  oould 
aatabliah  a  aueeaaaful  example  to  OATT  and  international 
financial  inatitutiona  like  the  world  Bank  and  International 
Nonatary  Fund  (ZNF).  Oivan  thaae  raalitiaa,  moat  in  tha 
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financial  institutions  like  the  World  Bank  and  International 
Monetary  Fund  (IMF) .   Given  these  realities,  most  in  the 
environmental  community  are  very  pleased  and  relieved  that 
President  Clinton  has  called  for  a  supplemental  agreement,  or 
protocol,  on  NAFTA  environmental  protection. 

All  of  this  is  not  to  say  that  NAFTA  alone  will  dictate 
continental  growth  in  the  21st  century.   Under  President  Salinas, 
Mexico  has  moved  toward  a  more  liberalized  economy  and 
government,  placing  less  responsibility  upon  the  recently 
streamlined  federal  government  and  more  on  free-market  economics 
and  open  politics  at  the  state  and  local  level.   While  these 
moves  may  be  desirable  overall,  they  have  spawned  unhealthy  side- 
effects  such  as  centralized  agriculture,  and  which  often 
encourages  increased  chemical  use  and  farming  methods  like 
monoculture.  This  agricultural  trend  continues  to  displace  many 
Mexican  farmers,  and  NAFTA  will  likely  exacerbate  it. 

Irrespective  of  NAFTA,  the  societies  and  economies  of  the 
U.S.,  Mexico,  and  Canada  will  probably  continue  to  become 
integrated.   Just  last  year,  there  were  almost  200  million 
crossings  each  way  between  the  U.S.  and  Mexico.   Thus,  the 
fundamental  guest ion  about  NAFTA  is  whether  such  integration, 
involving  the  transfer  of  trillions  of  dollars,  will  be 
constructive  or  disastrous.   Although  NAFTA  alone  may  not 
determine  the  continued  growth  of  this  continent,  it  will  be  an 
extremely  powerful  force  if  implemented  by  the  three  countries. 


II.   THE  AGREEMENT  AND  ITS  "ENVIRONMENTAL  PROVISIONS" 

One  of  the  core  problems  with  the  existing  NAFTA  is  that  it 
was  negotiated  with  environmental  and  conservation  concerns 
separate  from  the  agreement's  economic  framework  (called  a 
"parallel  track"  by  the  previous  administration) .   The 
agreement's  chapters  on  energy  and  transportation,  for  example, 
virtually  ignore  environmental  considerations  despite  these 
sectors'  environmental  significance.   Consequently,  NAFTA 's 
stated  aim  to  "promote  sustainable  development"  is  really  not 
much  more  than  "window  dressing."   While  in  theory  it  might  be 
preferable  to  renegotiate  the  entire  agreement,  the  Clinton 
Administration  can  accomplish  substantial,  meaningful,  and 
productive  environmental  reforms  with  a  NAFTA  environmental 
protocol . 

The  NAFTA  that  the  Bush  Administration  submitted  to  Congress 
on  September  18,  1992,  and  signed  on  December  17,  shows  some 
environmental  progress,  at  least  compared  to  earlier  leaked 
drafts.   A  full  analysis  of  NAFTA 's  environmental  provisions,  as 
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v«ll  as  a  daacription  of  iBprov«B«nts  r«oonsi«nd«d ,  !■  Includad  In 
a  lattar,  drafted  by  Dafandars  and  aavaral  othar  groups, 
addraaaad  to  U.S.  Trada  Rapraaantatlva  Mickay  Kantor.   Thia 
lattar  la  attachad  aa  an  appandix  to  this  taatimony.  Thia  lattar 
addraaaaa  tha  laauaa  of  anvlronmantal  anforcamant,  funding  naads 
and  options,  olaan-up  of  tha  bordar  araa,  prooaaa/production 
nathod  (PPM)  atandarda  (a.g.  tuna/dolphin),  product  and  othar 
conaumar/ labor  standards,  ganaral  invastnant,  intarnational 
anvironmantal  agraanants,  anargy,  agrioultura,  govarnnant 
procuramant ,  NAFTA 'a  impact  on  stata  and  local  lawa,  aa  wall  aa 
inconsistant  and  problamatic  GATT  languaga  containad  in  NAFTA. 


III.  THE  EFFECT  OF  NAFTA  UPON  HABITAT  AND  WILDLIFE  CONSERVATION 

Although  induatrial  pollution  along  tha  bordar  and  in  oitias 
lika  Maxico  City  haa  racaivad  tha  bulk  of  attention  among 
anvironmantal lata,  NAFTA 'a  af facta  upon  wildlifa  and  ita  habitat 
nuat  ba  identified  and  addreaaed  in  order  to  effectively  conaarve 
thia  continent* a  biological  diveraity.  At  praaant,  tha  U.S.  Fiah 
and  Wildlife  Service  (FWS)  aimply  doea  not  poaaeaa  tha  peraonnel 
or  funding  to  deal  with  U.S-Mexican  wildlife  and  natural  reaouroa 
conaarvatlon  concerna. 

Along  the  border,  for  inatanca,  it  is  very  difficult  for  the 
FWS  to  adequately  enforce  exiating  reatrictiona  on  wildlifa 
traffic  under  the  U.S.  Endangered  Speciea  Act,  16  U.S.C.  Sectione 
1531  at  aeq. .  and  the  Convention  on  International  Trade  in 
Endangered  Speciea  of  Fauna  and  Flora  (CITES) .  Although  Mexico 
became  a  party  to  CITES  in  1991,  aignif leant  illegal  trade  is 
feared  to  emanate  from  Mexico.  According  to  a  World  Wildlife 
Fund  Traffic  study,  the  increased  transport  and  tourism  likely  to 
occur  because  of  NAFTA  will  result  in  increased  wildlife  trade, 
both  legal  and  Illegal.   In  order  to  prevent  illicit  traffic  in 
leather  goods,  birds,  aea  turtle  producta,  and  othar  endangered 
apeciaa,  both  FWS  and  Mexico 'a  Secretariat  of  Social  Development 
(SEDESOL) ,  aa  well  aa  tha  Agricultural  Secretariat  (SARH)  and 
Fisharlea  Secretariat  (SEPESCA) ,  will  need  increaaed  enforcement 
resources. 

In  the  U.S.,  NAFTA  will  increase  human  traffic  along  the 
border  and  place  additional  pressure  on  the  natural  resources  of 
southwestern  Texas,  southwestern  New  Mexico,  southern  Arizona, 
and  southern  California.  Surface  and  subsurface  water  sources 
will  be  stressed  further.   Development  could  fragment  wildlife 
habitats,  threatening  the  various  ecosystems'  biological 
diversity.  Eight  U.S.  national  wildlife  refuges  (NWR)  are  Inside 
25  miles  of  the  border.  Many  migratory  birds  travel  among  all 
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three  NAFTA  parties.   The  U.S.  has  an  obligation  under  existing 
treaties  with  Canada  (1916)  and  Mexico  (1936)  to  conserve 
migratory  birds.   Each  of  the  potential  NAFTA  parties  possesses 
obligations  to  other  non-NAFTA  countries  to  conserve  wildlife. 
For  example,  the  U.S.  has  obligations  to  conserve  migratory 
birds,  polar  bears,  and  tuna  with  other  countries.   None  of  these 
obligations  should  be  undermined  by  sudden  increases  in  harvests, 
pollution,  habitat  destruction,  or  introduction  of  exotic  species 
that  may  flow  from  NAFTA. 

According  to  FWS  estimates,  at  least  460  endangered, 
threatened,  proposed,  and  candidate  species  of  plants  and  animals 
are  inside  25  miles  of  the  U.S. -Mexico  border.   A  present 
agriculture  project  in  Sonora,  Mexico  already  affects  the  springs 
from  San  Bernadino/  Leslie  Canyon  NWR  in  Arizona;  the  endangered 
Yaqui  chub,  endangered  Yaqui  topminnow,  and  endangered  shiner  all 
depend  upon  these  springs  as  essential  habitat. 

Also  of  immediate  concern  are  the  many  bridges  that  will  be 
erected  between  the  U.S.  and  Mexico.   Along  the  Rio  Grande,  from 
the  Gulf  of  Mexico  to  Del  Rio  (TX)  alone,  more  than  20  bridges 
have  already  been  proposed.   As  the  FWS  states,  "each  bridge  and 
its  approaches  has  the  potential  to  destroy  brush  and  riparian 
habitats;  multiply  human  presence,  lighting,  noise,  air 
pollution;  and  affect  the  management  of  state  and  federal 
refuges."  Considering  that  all  of  Texas  has  only  4  bridges 
connecting  it  to  Mexico  over  the  Rio  Grande  presently,  these 
bridge  proposals  raise  serious  concerns.   Equally  troublesome  is 
the  proposed  drug  interdiction  road  along  the  entire  stretch  of 
the  U.S. -Mexico  border.   FWS  believes  that  such  a  road  will 
negatively  impact  wildlife  habitat  and  corridors. 

In  building  these  bridges  and/or  roads,  the  Office  of  the 
U.S.  Trade  Representative,  the  Department  of  Transportation,  or 
any  other  federal  agency  shall  insure  that  "any  action 
authorized,  funded,  or  carried  out  by  such  agency  is  not  likely 
to  jeopardize  the  continued  existence  of  any  endangered  species 
or  threatened  species  or  result  in  the  destruction  or  adverse 
modification  of  [critical]  habitat  of  such  species  ..."  ESA,  16 
U.S.C.  Section  1536(a)(2).   Section  7  consultation  under  the  ESA 
is  required  when  a  federal  action,  which  includes  federally 
funding  a  project  in  whole  or  in  part,  may  affect  any  listed 
species.   There  is  no  requirement  that  actual  harm  to  listed 
species  be  shown  prior  to  initiation  of  Section  7  consultation. 
See  50  C.F.R.  Section  402.14(a)  ("Each  federal  agency  shall 
review  its  actions  at  the  earliest  possible  time  to  determine 
whether  any  action  mav  affect  listed  species  or  critical  habitat. 
If  such  a  determination  is  made,  formal  consultation  is  required 
...)"  (emphasis  added);  51  Fed. Reg.  at  19949  (1986)  (explaining 
"may  affect"  standard) .   Among  the  threatened  and  endangered 
species  that  could  be  affected  along  the  border,  in  addition  to 
those  mentioned  previously,  are  the  ocelot,  jaguarundi,  jaguar, 
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peregrine  falcon,  Sonoran  Pronghom  antelope,  Mexican  spotted 
owl,  Mexican  wolf,  maslced  bob-white  quail,  and  desert  tortoise. 
50  C.F.R  Sections  17.11-12.  See  also  National  Environmental 
Policy  Act  (NEPA) ,  42  U.S.C.  Sections  4331  et  seq. ;   Clean  Water 
Act,  33  U.S.C.  Section  1344;  Fish  and  Wildlife  Coordination  Act, 
16  U.S.C.  Sections  661  et  seq. 

In  the  interior  of  Mexico,  NAFTA  could  induce  and  perpetuate 
harmful  land  use  practices,  as  well  as  risk  the  long-term 
economic  viability  of  its  natural  resources.   NAFTA-driven 
investment  will  likely  threaten  already  stressed  Mexican  water, 
animal,  and  plant  resources.   A  report  by  Proyecto  Fronterizo  de 
Educacion  Ambiental  and  the  Border  Ecology  Project  estimates  that 
Mexico  possess  30,000  plant  species,  1,000  bird  species  and  1,500 
mammals,  reptiles  and  amphibians  —  making  it  one  of  the  most 
biologically  diverse  countries  on  this  planet.   In  fact, 
approximately  15%  of  Mexico's  plant  and  animal  species  are  found 
nowhere  else  on  earth.   A  commitment  by  the  NAFTA  parties  to 
revitalize  the  Convention  on  Nature  Protection  and  Wildlife 
Preservation  (Western  Hemisphere  Convention)  would  be  an 
important  component  for  protecting  wildlife  and  ecosystems 
throughout  not  only  Mexico,  but  also  in  other  countries  in  the 
western  hemisphere  that  want  to  eventually  accede  to  NAFTA. 

Mexican  biodiversity,  however,  is  threatened  not  only  by  the 
pollution  caused  by  the  maquiladoras.  but  also  by  over- intensive 
extraction  of  natural  resources  often  aided  by  foreign  investment 
or  ill-advised  World  Bank  loans.   Approximately  2  million  acres 
are  lost  from  Mexico's  forests  annually.   SARH  (Secretariat  for 
Agriculture  and  Water  Resources),  responsible  for  Mexico's 
forests,  has  tilted  strongly  toward  timber  production  policies, 
paying  scant  attention  to  the  biological  health  of  forest 
ecosystems.   As  a  result,  Mexico  loses  560  million  tons  of 
fertile  topsoil  every  year,  literally  causing  1500  acres  of 
Mexican  land  to  turn  into  a  desert. 

Sovereignty  concerns  and  restraints  limit  NAFTA 's  ability  to 
deal  with  all  of  the  environmental  problems  in  the  interior  of 
Mexico,  except  those  caused,  perhaps,  by  border  pollution.   Both 
Congress  and  the  Administration  should  be  aware  that  serious 
problems  exist  in  Mexico.   Yet,  if  NAFTA  merely  allowed  true 
public  participation  in  environmental  dispute  settlements, 
investigations,  and  monitoring,  Mexican  citizens  would  gain 
public  enforcement  power  greater  than  they  presently  enjoy. 
Indeed,  many  Mexican  environmentalists  believe  that  if  NAFTA 
promoted  democratic  principles  in  its  procedures,  these 
procedures  would  catalyze  increased  democratic  participation  in 
Mexico  itself.   At  present,  Mexico  does  not  even  possess  basic 
citizen  "right  to  know"  rights. 

Cooperative  efforts  between  the  U.S.  FWS  and  Mexico,  though 
not  directed  at  enforcement  and  lacking  money,  should  continue 
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and  increase  with  NAFTA.   Since  1936,  the  two  countries  have 
shared  certain  research  and  management  responsibilities  for 
migratory  birds.   In  1974,  the  Joint  Committee  on  Wildlife  and 
Plant  Conservation  implemented  a  cooperative  program  of  training 
and  management.   Additional  conservation  projects  between  all 
three  NAFTA  parties  have  resulted  from  the  1988  Tripartite 
Agreement  for  the  Conservation  of  Wetlands  and  their  Migratory 
Birds.  Cooperative  efforts  could  improve  enforcement,  continue 
training  Mexican  wildlife  experts,  provide  expertise  on 
infrastructure  engineering  such  as  bridge  construction,  pursue 
linking  national  parks  and  refuges,  enhance  the  survival  and 
recovery  of  many  cross-border  and  migratory  species,  expand 
fisheries  management  research  with  the  Secretariat  of  Fisheries 
(SEPESCA) ,  utilize  technology  like  GAP  analysis,  and  educate  the 
Mexican  public.   The  U.S.  Agency  for  International  Development's 
(AID)  $5  million  dollar  progreun  (1990-94)  to  protect  important 
Mexican  tropical  forests  is  another  potential  opportunity; 
however,  AID  should  consult  with  the  FWS  under  Section  7(a)(2)  of 
the  ESA,  a  process  AID  has  so  far  refused  to  do. 

The  conservation  of  biological  diversity  is  best  achieved 
through  the  conservation  of  the  habitats  and  ecosystems  upon 
which  species  depend,  as  well  as  the  promotion  of  unsustainable 
harvest,  pollution,  and  exotic  species  introductions.   One 
potentially  promising  cooperative  avenue  is  the  expansion  of 
RESERVA,  the  Reserve  Managers  Training  Course  already  operational 
on  a  small  scale.   In  addition,  the  FWS  has  asserted  that  any 
funds  it  expends  on  projects  will  follow  the  strict  guidelines  of 
the  FWS's  existing  Western  Hemisphere  Program.   The  Western 
Hemisphere  program,  incidentally,  will  become  increasingly 
important  as  other  countries  in  this  hemisphere  seek  to  accede  to 
NAFTA.   Chile  and  the  U.S.  have  already  communicated  about 
potential  NAFTA  accession. 


IV.   THE  QUESTION  OF  ENVIRONMENTAL  ENFORCEMENT  UNDER  NAFTA 

A.    BASIC  ENFORCEMENT  QUESTIONS 

By  Stating,  "we  need  a  supplemental  agreement  which  would 
require  each  country  to  enforce  its  own  environmental  and  worker 
standards,"  President  Clinton  recognizes  the  continued  concern 
about  enforcement  of  existing  environmental  laws  in  Mexico. 
Because  U.S.  citizens  should  not  be  subjected  to  economic  or 
environmental  injury  as  a  result  of  weak  enforcement  of 
environmental  standards  elsewhere,  a  trilateral  North  American 
Commission  on  the  Environment  (NACE)  should  be  established  to 
enforce  NAFTA-related  standards.   Without  adequate  safeguards, 
the  U.S.'s  high  environmental  standards  could  turn  into  a 
competitive  disadvantage  for  domestic  business.   In  a  recent 

10 


220 


study,  included  in  this  testimony's  appendix,  Friends  of  the 
Earth  (FOE)  estimated  that  in  21  industries,  the  "profit  boost" 
gained  by  U.S.  businesses  operating  in  Mexico  averaged  160%,  if 
these  businesses  failed  to  comply  with  Mexico's  environmental 
standards.   Economist  Duane  Chapman  from  Cornell  University  has 
made  similar  findings. 

Because  NAFTA  is  a  trade  agreement,  enforcement  mechanisms 
under  NAFTA  should  be  primarily  trade-based.   As  such,  injunction 
or  mandamus  powers  probably  should  not  be  extended  beyond  present 
international  and  domestic  law.   In  other  words,  NAFTA  should  not 
authorize  a  NAFTA  party  or  official  to  close  down  a  Fairfax,  VA 
waste  site,  unless  that  site  creates  a  trade  distortion,  or  an 
environmental  injury  in  Mexico  or  Canada.   But  trade-based 
remedies  must  be  available  and  forcefully  implemented  if  sub- 
standard environmental  practices  create  a  trade  injury.   Such  a 
policy  directive  would  finally  implement  the  "polluter  pays" 
principle,  espoused  by  the  Organization  for  Economic  Cooperation 
and  Development  (OECD) ,  into  a  trade  agreement.   Although  GATT 
has  continued  to  resist  incorporating  this  principle,  primarily 
because  some  countries  fear  that  environmental  standards  will 
become  disguise  barriers  to  trade,  the  NAFTA  environmental 
protocol  provides  the  opportunity  to  finally  state  that 
environmental  lawlessness,  its  effect  upon  the  environment  aside, 
creates  unacceptable  economic  distortions. 

Along  with  the  Center  for  International  Environmental  Law 
(CIEL) ,  Defenders  has  drafted  a  protocol  proposal  that  would 
allow  the  North  American  Commission  on  the  Environment  (NACE) , 
discussed  infra,  to  authorize  a  trade-injured  NAFTA  party  to 
pursue  already  existing  "snap-back"  tariff  provisions  of  NAFTA 's 
Chapter  8.   If  an  environmental  injury  is  suffered  as  result  of 
NAFTA,  the  CIEL/  Defenders  proposal  would  allow  NACE  to  levy  a 
fine.   At  least  one  Mexican,  Homero  Arid j is,  President  of 
Mexico's  Grupo  De  Los  Cien  (Group  of  100),  has  said  that  NACE 
should  be  "empowered  to  issue  recommendations  and  to  adopt 
decisions  binding  on  the  three  parties"  (emphasis  added) .   The 
CIEL/Defenders  proposal  utilizes  enforcement  funds  received  by 
these  mechanisms  by  channeling  them  into  rectifying  the 
environmentally  degrading  activity.   Of  course,  NACE's 
enforcement  authority  would  not  preclude  any  injured  individual 
with  standing  to  pursue  remedies  under  existing  U.S.  law. 

One  major  obstacle  precluding  adequate  environmental 
enforcement  in  Mexico  is  money.   Despite  improvements  by  its 
predecessor  SEDUE,  SEDESOL  is  still  not  able  to  either  monitor  or 
enforce  many  violations.   SEDESOL,  quite  simply,  needs  more 
skilled  employees  with  more  financial  resources.  For  example, 
seven  SEDESOL  staffers  were  forced  to  evaluate  roughly  800 
environmental  impact  assessments  in  1991. 

Another  related  obstacle  is  the  lack  of  available 
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environmental  laws  or  environmental  noncompliance  by  specific 
Mexican  industries.   Therefore,  along  with  the  Environmental 
Business  Council  and  others.  Defenders  proposes  to  link 
enforcement  mechanisms  under  NACE  to  formal  technological  and 
management  assistance.   Under  the  proposal,  a  NACE  task  force 
would  be  established  whenever  a  lax  enforcement  complaint  was 
lodged  with  NACE.   The  task  force  would  identify  the  enforcement 
problem,  potential  solution (s) ,  and  implementation 
recommendations.   All  task  force  proceedings  would  be 
transparent.   Each  task  force,  in  conjunction  with  the  NACE 
disputants,  would  have  120  days  to  make  technical 
recommendations,  which  would  result  in  either  a  binding 
memorandum  of  understanding  by  the  disputants  (approved  by  the 
NACE)  or  as  part  of  the  record  to  the  NACE  dispute  panelists  if 
consultation  did  not  lead  to  a  MOU. 

Although  the  Bush  Administration's  argument  that  NAFTA  will 
bring  increased  revenue  to  Mexico  for  environmental  enforcement 
could  eventually  become  reality,  absolutely  nothing  guarantees 
such  a  result.   Article  1114  of  NAFTA  recognizes  the  danger  of 
investment  driven  pollution  havens  but  offers  no  enforceable 
solution.  Furthermore,  NAFTA's  energy  chapter  allows  subsidies 
for  oil  and  gas  exploration,  which  could  create  tremendous 
pollution  and  harm  to  habitat.   NAFTA  must  conceptually  link 
enforcement  problems  with  investment  realities  by  allowing  and 
encouraging  financial  incentives  in  and  among  all  three  countries 
that  promotes  sustainable  growth.   See  e.g. .  Good  Neighbor 
Environmental  Act  of  1992,  P.L.  102-532,  introduced  by  Rep.  de  la 
Gaerza  (D-TX) .  Not  only  must  funds  raised  by  NAFTA  environmental 
enforcement  be  dedicated  to  clean-up  and  sound  infrastructure, 
but  "green"  subsidies  must  be  permitted.   Mexico  reportedly  has 
in  law  a  progreim  called  "Productive  Ecology"  that  offers  credits 
to  communities  willing  to  start  economic  practices  that  are 
environmentally  sound;  this  program  should  be  greatly  expanded  to 
accommodate  the  changes  that  NAFTA  will  bring. 

But  enforcement  of  existing  standards  is  not  a  total 
panacea.  Despite  strides  made  by  Mexico  since  the  mid-1980s  to 
raise  various  environmental  standards,  many  Mexican  standards 
themselves  are  not  sustainable.   Consequently,  living  and  non- 
living natural  resources  are  besieged  and  pollution  continues. 
Sovereignty  restraints  and  principles  of  sustainable  development, 
however,  limit  U.S.  options  vis-a-vis  Mexican  standards  to  a 
degree.   One  promising  proposal  is  to  upwardly  harmonize 
continental  standards  through  the  standards  committees  already 
contained  in  NAFTA  Articles  764  and  913;   all  options  need  to  be 
analyzed.   These  committees  could  be  linked  to  the  enforcement 
mechanisms  of  NACE.   Furthermore,  NAFTA  must  in  no  way  preclude  a 
country  like  the  U.S.  from  implementing  and  enforcing  standards 
that  limit,  tax,  tariff,  or  forbid  certain  imports  or  exports 
based  upon  environmental  concerns. 
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based  upon  environmental  concerns. 

B.  MAOUIIADORAS 

Nowhere  is  the  lack  of  enforcement  capabilities  more 
evident  than  along  the  border,  where  several  border  agreements 
between  the  U.S.  and  Mexico  have  not  yet  prevented  the  abnormally 
high  rates  of  death  and  disease  around  the  maquiladoras. 
Abnormally  high  rates  of  death  and  disease  in  the  border  area 
merely  underscores  the  environmental  apocalypse  that  has  gripped 
the  border  region.   Because  of  the  dangerous  extent  of  border 
pollution,  approval  of  the  final  NAFTA  should  be  directly  linked 
to  an  enforceable  and  well-funded  clean-up  plan.   Such  linkage 
would  also  enhance  wildlife  conservation  along  the  border  and  in 
the  interior  of  Mexico.  At  present,  the  two  chief  documents 
governing  border  pollution,  the  1983  La  Paz  Agreement  and  the 
Integrated  Environmental  Plan  for  the  U.S. -Mexico  border,  as  well 
as  the  International  Boundary  and  Water  Commission  (IBWC)  that 
has  some  jurisdiction  over  transboundary  surface  waters,  have 
been  largely  unedale  to  remedy  the  problem  of  border  pollution. 
Because  border  pollution  has  such  direct  effects  upon  human 
health,  several  border  advocacy  groups  have  recommended  that  NACE 
be  NACHE,  for  health  and  the  environment. 

C.  WILD  BIRDS 

Another  serious  environmental/conservation  concern  is  the 
effect  of  NAFTA  on  illegal  wildlife  trade,  particularly  the  trade 
in  exotic  wild-caught  birds.   According  to  Department  of  Justice 
figures,  approximately  100,000  exotic  birds  are  smuggled  into  the 
United  States  from  Mexico  each  year.   Smuggled  birds  are  drugged 
or  fed  tequila,  bound  in  newspaper  and  stuffed  into  door  panels 
and  tire  wells  and  driven  across  the  Mexico  border.   Rafts  of 
smuggled  birds  have  been  found  floating  across  the  Rio  Grande. 
(Smith-sonian,  April,  1985).   Some  conservation  groups  estimate 
that  as  many  as  one-fifth  of  the  large  parrots  sold  in  the  United 
States  have  been  illegally  imported. 

As  would  be  expected,  mortality  rates  are  very  high  with 
smuggled  birds.   In  one  widely  reported  instance,  20  amazon 
parrots  from  Mexico  were  concealed  behind  the  two  headlights  of  a 
car  driven  across  the  Mexican  border.   All  of  the  birds  were  dead 
when  confiscated  by  Customs  officials. 

"Operation  Psittacine"  in  1989  was  the  first  major  covert 
operation  of  the  U.S.  Fish  and  Wildlife  Service  targeted  at  bird 
smugglers.   Birds  valued  at  $468,000  were  confiscated,  including 
several  Mexican  and  Latin  American  species.   A  total  of  36  people 
in  six  states,  including  Texas  and  California,  were  arrested  and 
prosecuted  for  felony  violations. 
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This  illegal  trade  is  not  limited  to  Mexican  species,  such 
as  the  Mexican  double  yellow  headed  Amazon,  a  commonly  smuggled 
species,  but  also  includes  species  from  throughout  Central  and 
South  America  and  even  as  far  away  as  Indonesia.   Black  palm 
cockatoos  from  Indonesia  can  be  found  in  Tijuana  markets  for 
prices  as  high  as  $10,000  despite  its  highly  endangered  and 
protected  status  in  both  Indonesia  and  the  United  States. 
According  to  former  Department  of  Interior  Secretary  Don  Hodel, 
26,000  exotic  birds  are  illegally  smuggled  across  the  Mexican 
border  each  year  near  the  port  of  Brownsville,  Texas  alone. 

Mexico  is  widely  reputed  to  be  the  primary  source  for 
smuggled  birds  in  the  United  States.   According  to  the  Sunday 
Telegraph,  London,  England,  "Mexico  has  become  the  focus  of  the 
[wild  bird]  trade.   .  .  .   Other  South  American  countries  are 
struggling  to  protect  their  wildlife,  but  Mexico  is  undermining 
those  efforts  by  its  role  as  a  funnel  for  the  traffic." 

Besides  the  conservation  and  mortality  issues  with  illegal 
bird  imports,  serious  agricultural  threats  also  exist  since 
smuggled  birds  obviously  bypass  the  normal  quarantine  process — 
designed  to  protect  U.S.  poultry  from  parrot-borne  diseases. 
Smuggling  thus  presents  a  risk  of  a  major  outbreak  of  Newcastle's 
disease,  which  caused  more  than  $  56  million  in  losses  of  poultry 
in  1972  due  to  an  outbreak  that  spread  from  diseased  imported 
exotic  birds. 

Loosening  of  trade  restrictions  without  adequate 
environmental  safeguards  and  border  inspections  can  only 
encourage  even  more  problems  with  illegal  wildlife  trade.   Unless 
Mexico  can  demonstrate  that  it  is  able  to  control  its  illegal 
wildlife  shipments,  the  United  States  alone  should  not  be 
expected  to  either  condone  or  correct  this  serious  problem. 
Although  CITES,  the  international  treaty  controlling  wildlife 
trade,  has  been  in  effect  since  1976,  Mexico  has  only  recently 
acceded  to  that  treaty  and  has  not  yet  fully  implemented  it. 
Historically,  smuggling  wildlife  into  Mexico  has  been  very  easy 
because  Mexico  did  not  require  the  CITES  permits  which  were 
needed  for  trade  in  restricted  species  in  the  vast  majority  of 
countries. 

Until  enforceable  mechanisms,  as  required  by  CITES,  are  in 
place  to  protect  birds  and  other  species  threatened  by  wildlife 
trade,  trade  in  CITES  listed  species  should  cease  and  inspections 
of  shipments  and  vehicles  from  Mexico  should  be  multiplied. 
According  to  The  Washington  Post.  June  24,  1989,  "professional 
wildlife  trafficking  rings  have  made  this  country  [Mexico]  a 
trading  center  for  protected  animals  from  all  over  the  world." 
This  is  not  one  of  the  markets  that  should  be  expanded  under 
NAFTA. 
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D.    VAQUITA/TOTOABA 

A  Defenders  of  Wildlife  investigation  into  fisheries 
practices  in  Mexico's  Gulf  of  California  found  that  Mexican 
fishermen  were  setting  gillnets  to  catch  the  endangered  totoaba 
fish,  in  violation  of  Mexican  and  international  law,  and 
simultaneously  incidentally  killing  the  highly  endangered  vaquita 
porpoise.  The  fishery  is  driven,  in  part,  by  unknowing  or 
uncaring  fish-consuming  American  citizens  and  continues  to  date. 
Defenders'  petition  to  the  U.S.  National  Marine  Fisheries  Service 
(NMFS)  asks  that  fish  mistaken  for  totoaba  enter  the  U.S.  whole, 
rather  than  in  filet  form;  it  is  attached  to  this  testimony. 


E.    SEA  TURTLES/SHRIMP/ OTHER  FISHERY  PROBLEMS 

Despite  promises  to  the  contrary,  Mexico  has  not  secured  the 
use  of  TEDs  on  Mexican  shrimp  vessels.   In  fact,  some  evidence 
suggests  that  some  interests  within  the  Mexican  government  are 
working  harder  to  prove  that  TEDs  do  not  work  in  Mexican  waters 
than  trying  to  use  them  successfully.   Significant  amounts  of  sea 
turtle  eggs,  sea  turtle  boots,  and  hawksbill  shell  trinkets  are 
openly  offered  for  sale  in  Mexican  markets.   Two  important 
nesting  beaches  for  endangered  sea  turtles  in  the  state  of 
Quintana  Roo,  which  had  been  promised  protection,  have  been  sold 
to  European  developers  for  hotel  sites.   In  1992,  important  sea 
turtle  nesting  beaches  were  left  unguarded  as  result  of  federal 
government  restructuring,  which  leaves  authority  in  SEPESCA,  the 
Mexican  fisheries  agency  that  possesses  a  problematic  reputation. 
The  recent  rape  and  torture  of  two  women  sea  turtle  biologists  in 
the  state  of  Chiapas  only  reinforces  the  brutal  enforcement 
problems  in  this  area. 

Many  conservation  groups  have  also  voiced  strong  concern 
over  the  continued  Mexican  fishery  for  bluefin  tuna  in  that 
species'  breeding  area,  the  Gulf  of  Mexico.    Mexican  membership 
in  ICCAT  should  be  given  serious  consideration  in  the  NAFTA 
environmental  protocol. 


V.    PUBLIC  PARTICIPATION  IN  NAFTA  NEGOTIATIONS  AND  NAFTA 
IMPLEMENTATION 

A  historic  premise  in  international  trade,  certainly  not 
shared  by  most  environmental  policy  makers  or  the  U.S. 
governmental  system,  is  the  closed  and  secretive  nature  of 
negotiations  and  dispute  settlements  in  trade  agreements. 
Consequently,  the  environmental  community,  as  well  as  this 
Congress,  has  been  frustrated  by  the  lack  of  openness  or 
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"transparency"  surrounding  trade  agreements.   President  Clinton 
has  asserted  that  NAFTA  must  "give  citizens  the  right  to 
challenge  objectionable  environmental  practices  by  the  Mexicans 
or  Canadians." 

One  relatively  simple  solution  to  open  trade  agreement 
negotiations  would  be  to  expand  the  Advisory  Committee  on  Trade 
Policy  and  Negotiations  (ACTPN) ,  though  Ambassador  Kantor  and  his 
staff  have  thus  far  provided  good  access  to  the  NAFTA  process. 
In  his  bid  to  win  fast-track  authorization  for  NAFTA,  President 
Bush  invited  environmental  representatives  to  participate  in  the 
services,  investment,  industry,  and  agriculture  advisory 
committees;  these  committees  helped  shape  some  of  the  policy  of 
Bush's  NAFTA.   The  problem,  however,  is  that  only  four 
environmental  representatives  were  picked,  and  these  four 
representatives  could  not  sit  on  other  advisory  committees,  like 
automobiles,  energy,  land  transportation,  and  intellectual 
property  rights.   Incredibly,  there  also  was  no  solely 
"environmental"  advisory  committee  at  all  for  the  NAFTA 
negotiations.  The  present  advisory  process,  starting  immediately 
with  the  negotiations  of  the  proposed  NAFTA  environmental 
protocol (s),  needs  to  be  radically  reformed. 

Another  avenue  by  which  to  open  trade  negotiations  and  the 
substance  of  the  agreement  is  the  National  Environmental  Policy 
Act  (NEPA) .   NEPA  could  be  presently  read  to  require  preparation 
of  environmental  impact  statements  (EISs)  for  trade  agreements 
like  NAFTA.   In  Public  Citizen  et  al.  v.  USTR  (1992),  the  U.S. 
District  Court  for  the  District  of  Columbia  found  that  Public 
Citizen  did  not  possess  legal  standing  to  sue  USTR  because  there 
had  not  yet  been  any  "particular  agency  action  that  was  the 
source  of  (the)  injuries"  under  Section  4332(2)  of  NEPA.   This 
decision  revisits  the  standing  difficulties  associated  with 
enforcing  procedural  statutory  requirements  upon  executive 
agencies  under  the  present  Supreme  Court.  Luian  v.  Defenders  of 
Wildlife.  112  S.Ct.  2130  (1992),  and  Luian  v.  National  Wildlife 
Fed. .  110  S.Ct.  3177  (1990).   Senator  Metzenbaum  has  introduced  a 
bill  to  address  some  of  these  standing  problems. 

Public  Citizen  appealed  the  district  court  ruling  denying  it 
standing.    But  after  the  President  notified  Congress  on 
September  18  of  his  intention  to  enter  into  an  agreement,  Public 
Citizen  filed  a  motion  for  summary  judgement  back  in  district 
court,  arguing  that  the  now  tangible  NAFTA  was  a  major  federal 
action  "because  it  is  a  substantial  undertaking  of  the  federal 
government  that  will  create  U.S.  international  legal  obligations, 
foreclose  domestic  actions  that  violate  its  terms,  and  establish 
a  North  American  trading  block."   Fast  track  authority  increases 
the  executive  branch's  power  to  negotiate  international  trade 
agreements,  but  in  return  it  requires  the  President  to  meet 
certain  notification  mandates.   Trade  Act  of  1974,  as  amended,  19 
U.S.C.  Sections  2101,  2111-2112,  2191;  Omnibus  Trade  and 
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Competitiveness  Act  of  1988,  19  U.S.C.  Sections  2902-2903. 
Because  the  President  is  required  under  fast  track  to  notify 
Congress  of  his  intention  to  enter  into  an  agreement  at  least  90 
calendar  days  before  presidential  signature,  and  subsequently 
releases  the  agreement  negotiated  by  USTR  itself  to  Congress,  the 
agreement  should  at  least  be  deemed  to  be  a  "particular  agency 
action"  as  soon  as  the  90  day  clock  begins.   19  U.S.C.  Section 
2903(a) (1) (A). 

Present  CEQ  regulations  state  that  EISs  are  required  on 
actions  that  "establish  a  precedent  for  future  actions  with 
significant  effects  or  represent ()  a  decision  in  principle  about 
a  future  consideration,"  or  that  "threatenO  a  violation  of 
federal,  state,  or  local  law  or  requirements  imposed  for  the 
protection  of  the  environment,"  particularly  when  such  effects 
are  "likely  to  be  highly  controversial."   40  C.F.R.  Sections 
1508.27(b)(6),  (10) , (4) .   Furthermore,  CEQ  regulations  stipulate 
that"treaties  and  international  conventions  or  agreements"  are 
federal  actions  subject  to  the  EIS  requirement  and  that 
"proposals  for  legislation  include  request  for  ratification  of 
treaties."   Id.  Sections  1508.17,  18(b)(1).   The  State 
Department,  for  instance,  explicitly  acknowledges  its  duty  to 
prepare  EISs  for  international  treaties  and  negotiations,  22 
C.F.R.  Sections  161.5(d),  161.7(d)(2),  and  regularly  prepares 
such  EISs.   USTR  is  the  federal  agency  responsible  for 
negotiating  international  trade  agreements;  as  such,  it  should 
prepare  an  EIS  assessing  the  environmental  impacts  of  NAFTA 
because  the  agreement  will  significantly  affect  the  quality  of 
the  environment. 

To  fully  effectuate  public  involvement  in  NAFTA 's 
implementation,  the  agreement's  present  dispute  process  needs  to 
be  modified.   NAFTA's  Free  Trade  Commission,  created  under  the 
present  text,  appoints  a  panel  of  trade  experts  to  make  decisions 
on  disputes  between  the  parties.   Not  only  are  NAFTA  dispute 
panels  completely  closed  to  the  public,  but  the  parties  to  NAFTA 
possess  the  authority  to  prohibit  citizens  from  final  review  of 
panel  decisions.  NAFTA,  Articles  2016,  2017(4).   Yet,  while 
environmental  and  other  interests  are  presently  prevented  from 
participating  in  the  dispute  process,  potential  investors  and 
owners  of  intellectual  property  enjoy  significant  dispute 
participation  rights  under  the  agreement. 


VI.   DETAILS  OF   THE  NAFTA  ENVIRONMENTAL  PROTOCOL:   POSSIBILITIES 
UNDER  THE  CLINTON  APPROACH 


A.    NORTH  AMERICAN  COMMISSION  ON  THE  ENVIRONMENT  (NACE) 
As  several  members  of  this  Congress  and  non-governmental 
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organizations  (NGO)  of  all  three  countries  have  already  publicly 
proposed,  NACE  must  possess  enforcement  and  public  participation 
powers.   President  Clinton's  statements  about  NAFTA  and  NACE 
strongly  support  this  sentiment.   The  question  now,  therefore,  is 
what  type  of  enforcement  and  how  much  citizen  input  is  necessary 
for  an  effective  NACE. 

The  NACE  proposed  by  Defenders,  CIEL,  and  others  would  give 
the  tri-lateral  NACE  investigative,  monitoring,  enforcement  and 
dispute  settlement  powers.   Each  party  to  NAFTA  would  name  a  NACE 
Commissioner  and  the  NACE  itself  would  possess  a  Secretariat,  and 
the  head  of  the  Secretariat  would  rotate  among  NAFTA  parties. 
Most  public  participation  would  occur  through  a  NACE  public 
advisory  committee,  though  citizens  with  standing  could  lodge  a 
complaint  directly  to  the  Commissioners  and  Secretariat  directly 
in  some  instances. 

Again,  trade  injuries  under  NAFTA  caused  by  lax 
environmental  enforcement  would  by  remedied  by  trade  measures, 
such  as  tariff  snap-backs.   Environmental  injuries  caused  by 
NAFTA- related  environmental  damage  would  be  subject  to  fines. 
All  money  generated  by  NACE  enforcement  mechanisms  would  be  used 
for  correcting  the  environmental  problem  in  question.   Neither 
NACE  nor  NAFTA  should  preclude  citizens  from  pursuing  existing 
legal  remedies  in  domestic  or  international  fora.   Implementing 
legislation,  in  fact,  should  provide  such  remedies. 


B.  OTHER  CRUCIAL  ELEMENTS  NECESSARY  FOR  A  SUCCESSFUL  NAFTA 
ENVIRONMENTAL  PROTOCOL 

While  recognizing  President  Clinton's  desire  not  to 
renegotiate  the  present  NAFTA  test,  we  seek  a  NAFTA  environmental 
protocol  that  addresses  omissions  and  ambiguities  in  the  Bush 
NAFTA.   These  problems  include  clean-up  of  the  border  region, 
funding,  production/  process  (PPM)  standards  (e.g,  tuna/dolphin) , 
product  and  other  consumer/labor  standards,  investment  in  Mexico, 
international  environmental  agreements,  energy,  agriculture, 
government  procurement,  impact  on  state  and  local  laws,  and 
incorporation  of  troubling  GATT  language  in  the  NAFTA  text.  All 
are  addressed  in  the  aforementioned  letter  to  Ambassador  Kantor, 
attached  to  this  testimony. 

C.  LEGISLATION  AND  ADMINISTRATIVE  ACTION  TO  IMPLEMENT 
NAFTA  IN  THE  U.S. 

After  entering  into  a  trade  agreement  under  fast  track 
authority,  the  President  must  submit  to  Congress  the  agreement,  a 
draft  implementing  bill  written  in  consultation  with  Congress, 
other  related  legislation,  a  statement  of  implementing 
administrative  action,  and  supporting  information.   19  U.S.C. 
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legislative  days  after  receipt  from  the  President. 

Implementing  legislation  for  NAFTA  must  effectuate  the 
agreement's  provisions  into  U.S.  law.   Whenever  U.S.  legislation 
will  be  changed  by  a  trade  agreement,  the  President  must  seek 
fast  track  authority  if  he  does  not  want  the  agreement  or  its 
implementing  legislation  altered  by  Congressional  action,  a 
condition  that  the  executive  branch  has  claimed,  since  1974, 
necessary  in  order  to  negotiate  successful  trade  agreements. 
See  generally  Edmund  Sim,  Fla  Int'l  L.R.  471  (1990). 

Nonetheless,  NAFTA 's  U.S.  implementing  legislation  should 
ensure  U.S.  competitiveness  by  controlling  product  access  to  our 
open  markets,  whether  the  product  itself  is  sub-standard  or  the 
way  in  which  it  is  produced  is  sub-standard.   U.S.  law  is  replete 
with  environmentally  restrictive  trade  provisions.   See  e.g. . 
MMPA,  16  U.S.C.  Section  1371;  1989  Commerce  and  Related  Agencies 
Appropriations  Act  (shrimp),  P.L.  101-62,  Section  609;   African 
Elephant  Conservation  Act,  Driftnet  Enforcement  Act  of  1992,  Wild 
Bird  Conservation  Act  of  1992  (P.L.  102-440) ;  Delaney  Clause, 
FFDCA,  21  U.S.C.  Sections  348,  360,376;  Lacey  Act,  16  U.S.C. 
Section  3372;  Pelly  Amendment  to  the  Fishermen's  Protective  Act 
of  1967,  22  U.S.C.  Section  1978;  Packwood  Amendment  to  the 
Magnuson  Fishery  Conservation  and  Management  Act,  16  U.S.C. 
Section  1821(e)(2).   Congress  also  has  expressly  reserved  the 
rights  of  states  to  adopt  more  demanding  pesticides  standards. 
FIFRA,  7  U.S.C.  Section  136(v).   These  laws  reinforce  the 
authority  of  the  U.S.  to  completely  control  access  to  the 
lucrative  U.S.  marketplace. 

NAFTA  must  not  diminish  in  any  way  the  ability  of  citizens 
to  enforce  U.S.  statutes  by  civil  action.  See  e.g. .  ESA,  16 
U.S.C.  Section  1540(g)(1)(A);  TSCA,  15  U.S.C.  Section  2619(a)(1); 
Surface  Mining  Control  and  Reclamation  Act  of  1977,  30  U.S.C. 
Section  1270(a)(1);  Clean  Water  Act,  33  U.S.C.  Section 
1365(a)(1);   Deepwater  Port  Act  of  1974,  33  U.S.C.  Section 
1515(a)(1);  Safe  Drinking  Water  Act,  42  U.S.C.  Section  300j- 
8(a)(1);  Noise  Control,  42  U.S.C.  Section  4911(a)(1);  RCRA,  42 
U.S.C.  Section  6972(a)(1);  Clean  Air  Act,  42  U.S.C.  Section 
7604(a) (1) , (3)  ;  CERCLA,  42  U.S.C.  Section  9659(a)(1);  Outer 
Continental  Shelf  Lands  Act,  43  U.S.C.  Section  1349(a)(1). 

U.S.  citizens  (and  governments)  must  also  possess  and  retain 
the  legal  right  to  seek,  under  existing  or  future  law, 
restoration  damages  for  environmental  health,  consumer,  and 
safety  laws.   See  e.g. .  Marine  Sanctuaries  Amendments  of  1984,  16 
U.S.C.  Section  1443;  Oil  Pollution  Act  of  1990,  CERCLA,  42  U.S.C. 
Sections  9601  et  seq.   In  addition,  individuals'  ability  to  seek 
domestic  personal  injury  damages  must  not  be  diminished  by  the 
NAFTA  legal  structure. 

Furthermore,  the  Omnibus  Trade  and  Competitiveness  Act  of 
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1988,  19  U.S.C.  Section  2901  et  seq. .  provides  constructive 
examples  of  green  implementing  language  that  would  protect 
American  competitiveness.   Among  its  provisions,  the  1988  Omnibus 
Act  grants  the  U.S.  authority  to  enforce  U.S.  rights  under  trade 
agreements  and  respond  to  unfair  trade  practices  of  foreign 
governments  ("Super  301"),  continues  the  traditional  trade 
remedies  of  countervailing  and  anti-dumping  duties,  and  also 
includes  an  escape  clause.   All  these  trade  remedies  could  and 
should  provide  relief  for  trade  injuries  caused  by  unsustainable 
practices. 

Finally,  the  U.S.  President  and  Congress  should  also  give 
serious  consideration  to  implementing  legislation  that  would 
specify  that  companies  domiciled  in  the  U.S.  must  meet  U.S. 
standards  in  Mexico,  unless  Mexican  standards  are  higher. 
Businesses  not  meeting  this  requirement  would  be  subject  to 
penalties  that  could  be  redirected  to  environmental  compliance. 
Because  U.S.  subsidiaries  in  Mexico  comprise  almost  40%  of 
Mexican  trade  with  the  U.S.,  and  because  the  U.S.  is  Mexico's 
largest  trading  partner,  the  implications  for  environmentally 
responsible  behavior  by  U.S.  businesses  operating  in  Mexico  are 
tremendous . 
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VII.  CONCLUSION:  POLITICS  AND  ECOLOGY  IN  NAFTA 

The  tense  politics  and  high  stakes  of  NAFTA  make  the 
agreement  highly  susceptible  to  overly  broad  and  potentially 
untrue  assertions  by  both  sides  of  the  debate.   Unfortunately, 
the  large  number  of  gray  areas  in  the  present  text  fuels  various 
anxieties.  From  an  environmental  standpoint,  free  trade  should  be 
a  means  to  an  end  and  not  the  end  itself.   It  is  in  this  context 
that  we  support  President  Clinton's  desire  to  negotiate  and 
implement  a  NAFTA  protocol  on  the  environment. 

This  Subcommittee,  this  Congress,  the  President,  the  Vice 
President,  the  agencies,  advocacy  groups,  business  interests  and 
the  general  public  all  will  have  much  work  to  perform  if  a 
successful  protocol  is  to  be  established.   In  order  to  realize 
the  impressive  potential  of  NAFTA,  however,  "traditional"  rules 
of  international  trade  must  be  reformed  to  fully  and  completely 
integrate  environmental,  conservation,  health,  and  safety 
concerns . 

Trade  rules  are  the  reflection  of  our  entire  economic  life 
as  a  global  community.   We  must  assure  that  our  actions  allow 
life,  in  all  its  diverse  forms,  to  be  sustained  before  we  act. 
We  must  adopt  laws  and  trading  norms  that  do  not  encourage 
destructive,  wasteful,  or  degrading  practices.   In  short,  we 
should  walk  lightly  on  the  earth. 


**   Although  many  individuals  have  offered  ideas  and  assistance, 
I  would  like  to  specifically  thank  John  Fitzgerald,  Director  of 
Wildlife  Law  at  Defenders  of  Wildlife,  and  Paul  Orbuch,  an 
attorney  with  the  Center  for  International  Environmental  Law,  for 
their  help  in  preparing  this  testimony. 
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March  4,  1993 

The  Hon.  Mickey  Kantor 
U.S.  Trade  Representative 
600  17th  Street,  NW 
Washington,  D.C.   20506 

Dear  Ambassador  Kantor: 

As  we  all  acknowledged  on  February  23,  1993,  during  a 
meeting  with  you,  a  number  of  environmental,  conservation, 
health,  and  safety  problems  remain  in  the  present  NAFTA.   We,  the 
undersigned,  hope  that  this  letter  clarifies  the  position  of  our 
groups  with  respect  to  the  President  Clinton's  NAFTA  package. 
Successful  resolution  of  these  problems  would  not  only  promote 
sustainable  hemispheric  trade,  but  would  also  send  a  clear 
message  to  the  Uruguay  Round  negotiators  in  Geneva.   While  all 
the  groups  signed  to  this  letter  acknowledge  the  NAFTA  problems 
identified,  individual  groups  reserve  the  right  to  offer  varying 
solutions  to  these  problems. 

First  and  foremost,  we  support  the  President's  call  for  an 
"environmental"  supplemental  agreement  that  will  establish  a 
strong  North  American  Commission  on  the  Environment  (NACE) . 
However,  such  a  supplemental  agreement  must  clarify  various  other 
provisions  of  the  existing  NAFTA.   In  our  opinion,  these  elements 
of  a  supplemental  agreement  should  be  in  the  form  of  a  protocol , 
legally  binding  upon  any  party  to  NAFTA,  and  of  equal  stature  to 
NAFTA.   Some  groups  have  drafted  protocol  language  for  the  NACE 
and  are  presently  drafting  similar  language  for  the  protocol's 
other  provisions  that  will  be  forwarded  to  you  shortly. 

I.  ENFORCEMENT: 

Trade  should  not  be  based  on  weak  enforcement  of  established 
standards.   Enforcement  is  a  crucial  issue.   We  should  not 
subject  U.S.  citizens  to  economic,  health,  safety,  or  environmen- 
tal injury  as  a  result  of  weak  enforcement  of  standards  else- 
where.  Nor  should  our  NAFTA  partners  be  harmed  by  a  failure  of 
U.S.  enforcement.   Sanctions,  including  both  trade  and  non-trade 
measures,  must  be  available  to  ensure  compliance.  Recognizing 
that  sovereignty  concerns  exist,  we  propose  that  a  trilateral 
mechanism,  the  North  American  Commission  on  the  Environment 
(NACE) ,  as  discussed  below,  be  established  with  sufficient  powers 
to  ensure  adequate  enforcement  of  existing  and  future  laws. 

II.  NAFTA' 8  ENVIRONMENTAL  OMISSIONS  AND  AMBIGUITIES: 

We  recognize  the  President's  desire  not  to  reopen  the  NAFTA 
text.   Yet,  there  are  provisions  in  the  present  text  that  are 
either  contradictory  or  unclear,  and  work  to  the  detriment  of 
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environmental,  conservation,  health,  and  safety  protection.   The 
Bush  NAFTA  also  completely  fails  to  address  several  important 
concerns.   Therefore,  the  topics  listed  below  are  areas  where  a 
NAFTA  protocol  must  rectify  present  NAFTA  omissions  or  ambigu- 
ities. 

A.  ENVIRONMENTAL  REMEDIATION: 

Despite  the  fact  that  the  several  border  agreements  between 
the  NAFTA  parties  have  been  considered  separate  from  the  present 
NAFTA,  we  do  not  believe  that  NAFTA  should  go  forward  until 
enforceable  commitments  have  been  made  to  clean  up  the  border 
regions.   Estimates  for  the  U.S. -Mexico  border  clean-up  range 
from  $  5  to  15  billion.  The  U.S. -Canada  border  also  suffers  from 
trade  induced  problems. 

B.  FUNDING: 

A  secure  source  of  funding  for  proper  infrastructure  devel- 
opment, environmental  enforcement,  increased  investigation,  and 
clean-up  for  all  NAFTA-related  environmental  programs  is  vital. 
Because  national  appropriations  processes  do  not  provide  a  secure 
source  of  funding,  we  believe  that  designated  funding  sources, 
based  on  fairness  and  the  "polluter  pays"  principle,  must  be 
developed  as  a  prerequisite  to  implementation  of  NAFTA. 

Ideas  that  deserve  attention  include:  a) "snap-back"  tariffs 
applied  to  sectors  with  lax  enforcement  of  existing  standards;  b) 
a  small  transaction  fee  on  all  goods  and  services  that  could  be 
phased  out  over  a  specified  number  of  years;  c)  a  directed 
"green"  fee;  d)  an  environmental  countervailing  duty  on  economic 
activity  that  is  environmentally  unsusustainable  or  below  stan- 
dard; e)  "earmarked"  tariffs,  which  could  be  phased  out  during 
the  first  10-15  years  of  NAFTA;  and  f)  development  of  a  "green 
investment  bank,"  which  could  utilize  established  trust  funds  to 
leverage  additional  money  through  bond  proposals.   Regardless  of 
which  funding  scheme(s)  is  eventually  utilized,  we  believe  it  is 
imperative  to  channel  such  funds  back  into  environmental  infra- 
structure improvements,  enforcement,  border  inspection,  worker 
transition  programs,  certain  farmer  support  programs,  and  funding 
of  the  NACE  itself. 

C.  PUBLIC  PARTICIPATION  AND  TRANSPARENCY 

Public  accountability  of  governing  bodies  is  an  essential 
element  of  environmental  protection  and  democratic  governance. 
Accountability  includes  the  rights  of  notice,  comment,  the 
opportunity  to  participate,  the  ability  to  bring  complaints,  and 
access  to  decision-making  processes.   For  the  NAFTA  package  to 
address  these  serious  concerns,  the  process  of  crafting  this 
protocol  must  provide  public  accountability  and  the  protocol 
itself  must  ensure  accountability  in  the  administration  and 
implementation  of  the  NAFTA  package. 
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The  current  NAFTA  dispute  panel  provisions  completely  fail 
to  provide  citizens  from  the  NAFTA  countries  with  the  means  to 
obtain  information  from,  and  participate  in,  resolution  of  trade 
disputes  concerning  environmental,  conservation,  health,  and 
safety  matters.   The  protocol  must  provide  the  public  with 
participatory  rights  in  whatever  forum  ultimately  resolves 
trade/ environment  disputes  under  NAFTA.    Furthermore,  the  NAFTA 
package  must  ensure  that  the  public  can  participate  meaningfully 
in  the  remaining  negotiations  of  NAFTA.   Prior  NAFTA  negotiations 
failed  to  provide  the  public  with  sufficient  participatory 
rights,  resulting  in  the  deficiencies  outlined  in  this  letter. 
The  upcoming  negotiations  of  the  NAFTA  supplemental  agreements 
provide  an  ideal  opportunity  to,  at  least  in  part,  rectify 
NAFTA 's  failure  to  embrace  democratic  principles. 

D.    INTERNATIONAL  AND  DOMESTIC  PRODUCTION/PROCESS 
(PPM)  STANDARDS: 

Trade  law  must  recognize  that  how  a  product  is  produced  is 
as  important  as  the  quality  of  the  product  itself.   Only  by 
recognizing  process-based  trade  restrictions  will  governments 
retain  their  ability  to  keep  high  domestic  standards  without 
placing  domestic  producers  at  a  competitive  disadvantage.   Al- 
though Article  XX  of  the  General  Agreement  on  Tariffs  and  Trade 
(GATT)  provides  for  health  and  natural  resource  conservation 
exceptions,  these  provisions  have  been  constricted  by  recent  GATT 
panel  decisions.    Without  explicit  clarification,  NAFTA  will 
repeat  the  mistake  of  GATT  panels  and  the  Dunkel  draft  by  incor- 
porating unacceptable  provisions  or  interpretations  of  GATT 
(e.g..  Article  103,  NAFTA).   For  example,  laws  that  would  re- 
strict the  import  of  products  made  with  CFCs,  timber  produced  in 
an  unsustainable  fashion,  or  the  inhumane  treatment  of  animals 
could  be  subject  to  challenge  under  NAFTA. 

The  infamous  tuna/dolphin  dispute  highlights  the  political 
difficulties  that  can  be  involved  in  a  dispute  concerning  produc- 
tion process  issues.   In  the  tuna/dolphin  case,  a  GATT  panel  held 
that  harvesting  methods  were  not  a  GATT-legitimate  basis  for 
distinguishing  between,  and  placing  import  restrictions  on, 
dolphin  deadly  tuna.   After  considerable  political  negotiation, 
Mexico  agreed  to  join  the  U.S.  in  a  global  moratorium  on  the 
setting  of  nets  on  dolphin  and  to  use  the  moratorium  as  a  basis 
for  prohibiting  imports  of  dolphin  deadly  tuna.   To  date,  Mexico 
and  the  U.S.  have  failed  to  enter  into  a  global  moratorium.   The 
failure  of  such  agreement  to  be  effectively  implemented  serves  to 
underscore  the  necessity  for  specific  text  within  the  context  of 
the  NAFTA  package  setting  forth  the  right  of  NAFTA  parties  to  set 
standards  and  distinguish  between  products  on  the  basis  of 
production  methods.   As  part  of  the  NAFTA  package,  we  believe 
that  relevant  NAFTA  parties  should  also  be  required  to  enter  into 
and  enact  the  global  moratorium. 
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E .    STANDARDS 

A  formal  trading  relationship  between  countries  with  signif- 
icantly different  environmental  standards  possesses  predictable 
tensions.   On  the  one  hand,  a  country  with  high  standards  does 
not  want  its  environmental  quality  or  economic  competitiveness  to 
suffer  as  a  result  of  weak  (or  non-existent)  standards  elsewhere. 
On  the  other  hand,  a  country  with  lower  standards  does  not  want 
its  sovereignty  infringed  upon  by  other  countries.   No  NAFTA 
party's  environmental,  health,  or  safety  standards  should  be 
weakened  by  NAFTA,  and  the  NAFTA  package  should  encourage,  rather 
than  inhibit,  the  ability  of  any  NAFTA  party  to  raise  standards. 
See  H.Cong. Res.  246  (Waxman-Gephardt) ;  Trade  Act  of  1974,  as 
amended,  19  U.S.C.  Section  2504.   In  addition,  the  protocol  must 
protect  the  full  jurisdictional  range  of  each  party's  domestic 
standard  setting  ability,  such  as  proposals  to  prevent  the  export 
of  domestically  prohibited  or  restricted  products  (e.g.,  pesti- 
cides) . 

We  believe  the  difficulty  in  reconciling  differences  in 
standards  can  be  resolved  in  a  manner  consistent  with  the  funda- 
mental principles  of  international  trade;  namely,  the  test  for 
environmental,  conservation,  health,  and  safety  standards  should 
be  the  same  as  for  other  NAFTA  provisions  —  national  treatment 
and  nondiscrimination.   NAFTA 's  standards  provisions  must  not 
provide  a  mechanism  to  challenge  another  country's  chosen  level 
of  environmental,  conservation,  health,  or  safety  protection,  nor 
the  means  chosen  to  achieve  such  protection  if  the  means  is 
facially  non-discriminatory  in  intent. 

NAFTA' s  two  chapters  specifically  covering  standards, 
Sanitary  and  Phytosanitary  standards  (SPS)  and  Technical  Barriers 
to  Trade  (TBT) ,  contain  ambiguous  and  contradictory  language,  and 
may  be  interpreted  to  encourage  harmonization  towards  generally 
lower  international  norms.   The  current  TBT  and  SPS  texts  set  up 
numerous  committees  with  broad  policy  jurisdiction,  and  establish 
detailed  procedures  for  "conformity  assessment"  and  other  harmo- 
nization mechanisms.   We  believe  that  standard-setting  is  a 
matter  for  local,  state,  and  national  democratic  bodies,  and 
should  be  subject  to  trade  disciplines  only  when  there  exists  a 
discriminatory  intent.   To  the  extent  that  such  committees  and 
standard-setting  procedures  will  exist  in  NAFTA,  the  SPS  and  TBT 
texts  must  be  supplemented  and  clarified  to  ensure  openness, 
mechanisms  for  public  participation  and  oversight,  and  participa- 
tion of  environmental,  health,  and  safety  experts. 

The  protocol  must  also  assure  that  the  role  of  "science"  as 
a  necessary  basis  for  standards-setting  is  not  an  absolute 
prerequisite  to  the  adoption  and  implementation  of  standards. 
Standards  based,  for  instance,  on  the  precautionary  principle  or 
on  consumer  preference  must  be  allowed,  so  long  as  their  intent 
is  transparent  and  facially  non-discriminatory.   Similarly,  stan- 
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dards  not  based  on  risk  assessment,  like  referendums  and  "zero- 
risk"  standards,  must  not  be  challengeable  by  NAFTA,   The  NAFTA 
package  must  also  make  clear  the  ability  of  countries  to  maintain 
more  than  one  level  of  acceptable  risk.   Further,  the  role  of 
international  standard-setting  bodies  must  be  only  advisory. 

In  addition,  the  NAFTA  standards  sections  threaten  to  expose 
legitimate  environmental,  conservation,  health,  and  safety 
protections  to  attack  as  trade  barriers  on  the  basis  of  how  a 
particular  level  of  protection  is  implemented.   The  protocol, 
therefore,  must  clarify  that  a  non-discriminatory  measure  will 
not  be  held  to  violate  NAFTA  because  some  less  NAFTA- inconsistent 
measure  may  conceptually  exist,  a  measure  has  extrajurisdictional 
implications,  or  is  based  on  process  distinctions. 

Finally,  the  protections  afforded  by  the  wide  range  of 
standards  applicable  in  the  NAFTA  parties  can  only  be  as  strong 
as  the  commitment  of  the  NAFTA  countries  to  effectively  monitor, 
inspect,  and  enforce  these  standards.   For  example,  with  the 
increased  movement  of  products  expected  from  NAFTA,  the  U.S.  will 
need  to  implement  new  inspection  mechanisms  to  ensure  that  meat 
and  livestock  imported  from  Mexico  and  Canada  meet  all  applicable 
U.S.  standards. 

F.  IMPACT  ON  STATE  AND  LOCAL  LAWS: 

Because  states  and  localities  are  not  parties  to  NAFTA,  they 
cannot  directly  defend  their  standards  under  Chapter  7  or  9. 
Although  the  federal  government  is  allowed  to  set  standards  it 
deems  "appropriate,"  states  and  localities  do  not  explicitly 
possess  this  right,  and  are  thus  dependent  upon  the  federal 
government  for  defense.   Furthermore,  NAFTA  Article  105  states 
all  parties  "shall  ensure  that  all  necessary  measures  are  taken 
that  in  order  to  give  effect  to  the  provisions  of  this  agreement 
...  by  state  and  local  governments."  This  situation  will  have  a 
chilling  effect  upon  progressive  sub-federal  legislation  that 
often  drives  effective  federal  action.   Thus,  the  NAFTA  package 
must  provide  sub-federal  governments  standing  and  a  major  role  in 
NAFTA  disputes.   It  must  also  assure  the  ability  of  sub-federal 
governments  to  establish  initiatives  that  exceed  federal  and 
international  standards. 

G.  INVESTMENT: 

Although  Article  1114  of  the  existing  NAFTA  recognizes  "that 
it  is  inappropriate  to  encourage  investment  by  relaxing  domestic 
health,  safety  or  environmental  measures,"  it  does  nothing  to 
actually  prevent  such  an  occurrence.   No  NAFTA  country  should 
become  a  "pollution  haven"  for  unscrupulous  investors,  American 
or  otherwise.   The  United  States,  for  example,  frequently  applies 
limitations  to  investment,  domestically  and  abroad,  for  important 
political  and  national  security  reasons;  that  definition  must  now 
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be  broadened  to  include  ecological  security.   The  NAFTA  package 
must  provide  a  means,  including  for  instance  offsetting  tariffs 
to  make  "polluters  pay,"  so  that  environmental,  health,  and 
safety  costs  are  fully  internalized.   Moreover,  NAFTA's  invest- 
ment provisions  should  permit  access  to  dispute  settlement  as  a 
means  of  preventing  environmentally  damaging  investment. 

H.    INTERNATIONAL  AGREEMENTS: 

At  present,  only  three  multilateral  environmental  agreements 
are  given  some  limited  measure  of  protection  under  NAFTA:  CITES, 
the  Montreal  Protocol,  and  the  Basel  Convention.   The  Bush  Admin- 
istration's defense  to  this  limitation  was  that  only  these  three 
agreements  possess  direct  trade  implications.   Not  only  is  this 
assertion  false,  but  the  logic  behind  the  argument  is  also 
needlessly  narrow.   We  strongly  believe  that  all  NAFTA  parties 
must  possess  the  ability  to  implement  and  enforce  any  interna- 
tional agreement  by  imposing  trade  restrictions,  if  such  restric- 
tions are  an  effective  way  to  secure  complete  compliance  with  the 
agreement  in  question.   Therefore,  we  believe  all  present  and 
future  international  environmental,  health,  safety,  animal 
welfare  or  conservation  agreements,  to  which  any  NAFTA  party  is  a 
signatory,  should  be  referenced  in  the  protocol  and  added  to 
Article  104. 

I .    ENERGY : 

Rules  of  energy  trade  among  NAFTA  parties  must  respond  to 
the  pressing  ecological  imperative  of  global  warming  by  assuring 
the  stabilization  of  greenhouse  gas  emissions  and  the  reduction 
of  C02  emissions.   For  both  Canada  and  the  U.S.,  substantial 
reductions  of  the  energy  intensity  of  these  economies  is  also 
required.   It  is  critical  that  the  protocol  make  these  goals 
explicit.   As  currently  written.  Chapter  6  of  NAFTA  and  its 
precursor  in  the  U.S. -Canadian  FTA  fundamentally  undermine  these 
objectives.   Particularly  problematic  are  those  provisions  of 
NAFTA  that  provide  for  proportional  access,  as  well  as  the 
subsidization  of  oil  and  gas  projects. 

Thus,  the  protocol  must  secure  the  right  of  all  NAFTA 
parties  to  restrict  the  export  of  energy  and  energy  resources  to 
abate  global  climate  change  and  achieve  other  environmental 
objectives.   The  protocol  must  also  protect  least-cost  energy 
programs,  like  subsidies  to  encourage  conservation  and  renew- 
ables,  from  trade  challenges.   In  addition,  the  protocol  should 
include  specific  provisions  to  encourage  the  transfer  of  appro- 
priate energy  efficient  technology  and  to  ensure  that  full 
environmental  impact  assessments  are  undertaken  for  all  major 
energy  projects. 


241 


J.    AGRICULTURE: 

NAFTA,  as  written,  threatens  the  survival  of  family  fanners 
who  have  the  most  experience  and  potential  to  be  good  stewards  of 
the  land.   If  agricultural  production  is  to  be  put  on  a  sustain- 
able footing,  (e.g.  decreased  production  on  marginal  land  and  the 
use  of  fewer  chemicals) ,  then  environmental  and  social  costs  must 
be  internalized.   This  will  not  happen  if  family  farmers  have  to 
compete  with  cheaper  imports  produced  in  less  sustainable  ways. 

NAFTA  must  preserve  the  capacity  to  employ  supply  management 
as  a  policy  tool  to  promote  sustainability.   This  capacity  has 
been  seriously  undermined  by  NAFTA' s  tariff ication  of  quantita- 
tive import  controls,  including  Section  22  of  the  Agricultural 
Adjustment  Act  and  the  Meat  Import  Act.   We  therefore  propose 
that  the  tariffication  provision  be  altered  through  the  supple- 
mental agreement  to  allow  for  import  controls  on  supply  managed 
crops  and  to  create  the  possibility  for  the  future  supply  manage- 
ment of  crops  not  currently  in  the  program. 

K.    CONSERVATION  ISSUES: 

The  NAFTA  package  must  not  allow  or  encourage  natural 
resources  such  as  water,  forests,  and  the  diversity  of  species  to 
be  unsustainably  consumed  or  harmed.   If  countries  are  to  develop 
and  implement  sustainable  natural  resource  management  programs, 
they  must  possess  unfettered  authority  to  regulate  resource 
extraction.   Of  critical  importance  is  the  power  to  detenmine 
whether,  and  under  what  terms,  a  NAFTA  party's  resources  may  be 
exploited  for  export  markets.   Under  NAFTA,  particularly  Articles 
309  and  316,  the  sovereignty  of  countries  to  regulate  the  export 
of  natural  resources  is  severely  curtailed.   In  fact,  Article  316 
goes  much  further  than  GATT  by  assuring  perpetual  access  to  other 
party's  resources,  notwithstanding  domestic  shortages,  for  as 
long  as  those  resources  last.   A  particularly  serious  problem  in 
this  regard  is  the  prospect  that  NAFTA  could  be  used  to  compel 
major  interbasin  transfers  of  water  despite  existing  water 
management  regimes.   The  protocol,  thus,  must  explicitly  provide 
that  all  parties  possess  unfettered  authority  to  embargo  natural 
resource  exports  for  legitimate  conservation  ends. 

A  related  problem  centers  upon  the  impact  of  NAFTA 's  intel- 
lectual property  framework  on  efforts  to  protect  the  biological 
diversity  of  this  continent's  ecosystems.   The  protocol  should 
ensure  that  equal  protection  be  afforded  to  both  the  "stewards" 
or"owners"  of  biological  resources,  including  indigenous  and 
minority  peoples,  as  well  as  to  patent  holders. 

To  help  deal  with  wildlife  habitat  conseirvation  in  particu- 
lar, we  propose  that  the  Convention  on  Nature  Protection  and 
Wildlife  Preservation  in  the  Western  Hemisphere  be  revitalized 
and  specifically  linked  to  NAFTA  so  that  acceding  countries  to 
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NAFTA  make  specific  accommodations  to  heJsitat  protection  within 
their  borders. 

L.    GOVERNMENT  PROCUREMENT: 

The  use  of  preferential  purchasing  policies  is  an  important 
tool  that  has  been  used  by  governments  at  all  levels  to  create 
markets  for,  and  encourage  the  development  of,  green  technology 
and  environmentally  sound  products.   Under  Chapter  10  of  NAFTA, 
such  green  procurement  initiatives  are  vulnerable  to  challenge. 
For  instance,  under  the  CUSFTA,   Canadian  paper  manufacturers 
have  argued  they  possess  a  trade  claim  on  the  basis  of  recycled 
paper  content  requirements  by  U.S.  governments.   Thus,  the 
protocol  must  assure  the  rights  of  governments  to  implement 
environmental  purchasing  policies  and  practices  free  from  the 
threat  of  trade  sanctions. 

M.    THE  "NECESSARY"  TEST  AND  OTHER  PROBLEMATIC  NAFTA 
LANGUAGE : 

Like  many  other  NAFTA  provisions.  Chapter  21 's  environmental 
"exceptions"  incorporate  GATT  terminology  and  jurisprudence. 
Unfortunately,  recent  GATT  panel  decisions  have  interpreted  the 
term  "necessary  to  protect  human,  animal  or  plant  life  or  health" 
as  requiring  "necessary"  measures  to  be  "least-GATT"  or  "least- 
trade"  restrictive.   Under  this  standard,  many  present  federal 
and  state  measures  could  be  found  to  be  NAFTA-inconsistent  — 
from  bans  on  the  trade  in  elephant  ivory  to  state  recycling 
programs.   The  environmental  exceptions  in  NAFTA,  therefore,  need 
to  be  clarified  and  strengthened  to  ensure  that  the  GATT  juris- 
prudence does  not  affect  the  interpretation  of  NAFTA. 

Also  potentially  problematic  is  NAFTA  Article  903,  which 
could  be  read  to  incorporate  GATT  provisions  and  jurisprudence  in 
a  way  that  diminishes  a  NAFTA  country's  ability  to  protect 
environmental  resources.   Furthermore,  Annex  2004 's  allowance  to 
seek  dispute  settlement  if  a  party  feels  "any  benefit  it  could 
reasonably  have  expected  to  accrue  it  ...  is  being  nullified  or 
impaired"  invites  attack  upon  U.S.  standards.   Similarly,  the 
"based  on"  language  of  Articles  754,  755,  757,  and  905  could 
needlessly  threatens  U.S.  laws  like  the  Delaney  clauses.   Here 
again,  a  clarifying  standard  should  be  adopted  in  the  protocol 
that  protects  all  U.S.  environmental,  health,  and  safety  stan- 
dards, as  long  as  they  are  not  arbitrary,  discriminatory,  or 
disguised  trade  barriers. 

N.    SUSTAINABLE  DEVELOPMENT: 

While  we  laud  the  goal  of  "sustainable  development"  in 
NAFTA 's  preamble,  we  would  like  to  see  the  goal  of  sustainable 
development  made  binding,  and  appear  in  Article  102 's  Objectives. 
By  truly  integrating  the  concept  of  sustainability  into  this 
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protocol,  the  NAFTA  parties  will  establish  an  environmental 
benchmark  for  hemispheric  trade  and  development. 

III.  THE  MORTH  AKBRICMI  OOMMISSIOM  OM  THE  EMVIROIIMENT  (MACE): 

We  support  a  NACE  that  will  possess  investigative,  monitor- 
ing, and  enforcement  powers  for  all  present  and  future  parties  of 
NAFTA,  as  well  as  serve  as  a  mechanism  for  meaningful  public 
participation.   A  strong  NACE  would  not  only  enable  the  NAFTA 
parties  to  jointly  increase  the  use  and  implementation  of  benefi- 
cial environmental,  health,  and  safety  measures,  but  also  provide 
an  effective  mechanism  for  identifying  and  addressing  degrading 
activities  that  create  unfair  competitive  advantages  or  result  in 
trade  distortions.   All  activities  of  the  NACE  described  will  be 
public,  except  where  explicitly  provided  otherwise. 

STRUCTURE  OF  THE  NACE: 

Following  are  some  practical  recommendations  regarding  the 
structure  and  functions  of  the  NACE. 

1.  NACE  Commission; 

The  Commission  should  ultimately  be  responsible  for  all 
functions  of  the  NACE.  Each  NAFTA  party  should  have  the  right  to 
appoint  one  NACE  Commissioner  who,  together  with  the  other  NACE 
Commissioners,  will  possess  authority  to  effectively  implement 
NACE  policies  and  perform  NACE  functions.   We  suggest  that  the 
operative  voting  norm  for  NACE  be  a  majority.  The  U.S.  NACE 
Commissioner,  equipped  with  a  staff,  should  be  selected  by  the 
President  with  Senate  confirmation. 

2.  NACE  Secretariat; 

A  permanent  and  independent  Secretariat  should  also  be 
created  in  order  to  realize  NACE's  substantial  mandate.   Thus,  we 
recommend  establishing  a  head  of  the  Secretariat  (Secretary 
General).   The  Secretary  General,  with  staff,  should  possess 
responsibility  for  implementing  the  environmental,  health  and 
safety  provisions  of  the  NAFTA  package,  though  national  courts 
would  retain  concurrent  jurisdiction  to  enforce  standards  in 
their  own  courts.   The  Secretariat  should  also  be  responsible  for 
submitting  an  annual  public  report  to  the  parties  on  its  various 
duties . 

3.  Roster  of  Dispute  Panelists; 

The  Commission  should  establish  a  roster  of  environmental, 
conservation,  health,  and  safety  experts  with  appropriate  trade 
background  for  dispute  resolution  under  NACE. 
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4.    NACE  Public  Advisory  Committee; 

We  suggest  a  Public  Advisory  Committee  be  formed,  made  up  of 
four  representatives  from  each  country  and  one  representative 
selected  by  the  Secretariat.   The  four  U.S.  representatives 
should  be  picked  by  the  President,  and  must  include  at  least  two 
individuals  from  non-profit  environmental,  conservation,  health, 
and  safety  groups. 

FUNCTIONS  OF  THE  NACE: 

1.    Dispute  settlement: 

An  effective  NACE  must  be  empowered  with  the  authority  to 
engage  in  two  distinct  prongs  of  dispute  resolution: 

a.  NACE  must  be  able  to  effectively  dismiss  complaints 
that  attack  laws  whose  sole  purpose  is  to  advance  legitimate 
environmental,  health,  safety,  or  conservation  laws.   The  proto- 
col should  provide  that  challenges  to  laws  implicating  environ- 
mental, health,  and  safety  protections  should  be  referred  to  the 
NACE.   Where  the  NACE  finds  that  the  sole  purpose  and  effect  of  a 
challenged  party's  measure  is  to  advance  a  legitimate  environmen- 
tal, health,  or  safety  goal,  such  a  finding  shall  be  referred  to 
the  NAFTA  dispute  process  for  the  dismissal  of  the  complaint. 
Where  the  NACE  finds  that  the  complained  of  measure  is  not  in 
full  a  legitimate  environmental,  health,  or  safety  measure,  the 
NAFTA  dispute  may  continue,  according  the  findings  of  the  NACE 
great  deference  in  making  its  environmental,  health,  safety,  or 
conservation  determinations  on  the  application  of  NAFTA 's  provi- 
sions.  This  process  will  ensure  that  legitimate  protections  are 
insulated  from  trade  challenges,  without  compromising  the  ability 
of  the  parties  to  address  NAFTA-inconsistent  protectionist  trade 
measures. 

b.  The  NACE  dispute  settlement  procedure  should  also  be 
the  mechanism  for  NAFTA  environmental,  health,  and  safety  en- 
forcement.  Disputes  may  be  brought  by  NAFTA  parties  or  the 
public  involving  environmental,  health,  or  safety  issues  before 
the  Commission.    The  Commission  should  determine  which  cases 
shall  be  directly  referred  to  a  NACE  dispute  panel.   In  cases 
where  the  Commission  declines  a  matter,  the  Public  Advisory 
Committee  should  possess  authority  to  compel  the  dispute  resolu- 
tion under  NACE.     The  Public  Advisory  Committee  should  also 
possess  authority  to  bring  complaints  to  NACE  directly.   U.S. 
implementing  legislation  must  specifically  acknowledge  the  right 
of  U.S.  citizens  and  groups  to  sue  in  federal  court  to  invoke 
trade  measures  or  other  appropriate  sanctions  for  violation  of 
U.S.  standards.   NACE  should  only  enforce  a  party's  own   stan- 
dards. 

If  a  dispute  panel  verifies  a  complaint  by  a  party  or 
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individual,  then  that  party  or  individual  should  be  entitled  to 
pursue  the  "snap-back"  tariff  provisions  of  NAFTA 's  Chapter  8 
through  the  complainant's  domestic  trade  agency.   If  a  dispute 
panel  determines  that  a  party  or  individual  has  suffered  an 
environmental,  conservation,  health,  or  safety  injury  as  a  result 
of  lax  enforcement  in  another  country,  yet  no  trade  injury 
exists,  then  NACE  should  possess  the  authority  to  levy  a  fine 
upon  the  violating  entity.   Mechanisms  should  be  developed  to 
enable  monies  collected  through  the  dispute  process  to  be  used 
for  environmental  compliance. 

2.  Investigation; 

We  believe  the  NACE  must  possess  authority  to  investigate 
environmental,  conservation,  health,  and  safety  matters  in  all 
NAFTA  countries.   The  NACE  should  be  able  to  commence  an  investi- 
gation on  its  own  initiative  or  at  the  request  of  the  Public 
Advisory  Committee,  the  public,  or  a  NAFTA  party. 

3.  Monitoring; 

The  Secretariat,  in  cooperation  with  the  NACE  Commissioners, 
should  also  possess  authority  to  monitor  the  condition  of  the 
NAFTA  parties'  general  environment.   Consequently,  the  Secretari- 
at should  possess  the  authority  to  obtain  information  form  the 
NAFTA  parties'  government  and  the  general  public. 

4.  NAFTA  Amendments  and  Accession; 

Because  of  the  significant  impacts  that  either  NAFTA  amend- 
ments or  accession  would  have  upon  the  environment,  the  NACE 
Commission  should  make  recommendations  to  the  parties  on  these 
matters.   Any  new  party  to  the  NAFTA  should  be  required  to 
accede  to  the  whole  NAFTA  package  and  submit  a  report  to  the  NACE 
on  its  environmental,  health,  and  safety  protection  schemes,  as 
well  as  the  enforcement  of  those  protections.   These  reports 
could  be  revised  by  all  NAFTA  parties  at  regular  intervals 
thereafter. 

5.  Cooperative  efforts; 

We  further  suggest  the  NACE  promote  cooperative  efforts 
among  NAFTA  parties  relating  to  trade  and  its  environment, 
health,  and  safety  implications  for  technology  transfer,  techni- 
cal assistance,  training,  and  education  programs.   Several 
successful  cooperative  ventures  between  NAFTA  parties  have 
already  commenced.  The  potential  in  exporting  U.S.  technological 
expertise  will  not  only  enhance  enforcement  efforts  in  other 
countries,  but  will  also  generate  a  significant  number  of  Ameri- 
can jobs. 
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we  appreciate  the  opportunity  to  brief  you  on  these  matters 
and  look  f?^ard  to  working  with  you  over  the  coming  months  and 
vears   We^pe  that  the  protocol  outlined  in  this  letter  is 
ITrllY   the  beginning  of  a  larger  process  to  incorporate  sound 
environmental  oversight  into  the  NAFTA  process.   Please  do  not 
hesitate  to  contact  us  if  you  have  any  questions. 

On  behalf  of: 

Defenders  of  Wildlife  (ctfi^ 

Center  for  International  Environmental  Law  (CIEL) 

Friends  of  the  Earth 

Sierra  Club 

Public  Citizen  ^  „^  4. 

The  Humane  Society  of  the  United  States 

Humane  Society  International 

Institute  for  Agriculture  and  Trade  Policy 

Center  for  Rural  Affairs 

National  Family  Farm  Coalition 

Earth  Island  Institute 

Marine  Mammal  Fund 

Animal  Protection  Institute 

Rainforest  Action  Network 

Whale  and  Dolphin  Conservation  Society 

Performing  Animal  Welfare  Society  (PAWS) 

The  Fund  for  Animals 

Environmental  Investigation  Agency 

Environmental  Solutions  International 

International  Primate  Protection  League 

N.y.  Public  Interest  Research  Group,  Inc. 

Community  Nutrition  Institute 

National  Toxics  Campaign  Fund  ^.^  ^ 

North  America  Project,  World  Policy  Institute 
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The  Honorable  Bruce  Babbitt 

The  Honorable  Carol  Browner 

The  Honorable  Mike  Espy 

The  Honorable  Ron  Brown 

The  Honorable  Warren  Christopher 

The  Honorable  Tim  Wirth 

The  Honorable  George  Mitchell 

The  Honorable  Max  Baucus 

The  Honorable  Daniel  Moynihan 

The  Honorable  John  Kerry 

The  Honorable  John  Chafee 

The  Honorable  John  Danforth 

The  Honorable  Sam  Gibbons 

The  Honorable  Gerry  Studds 

The  Honorable  Richard  Gephardt 

The  Honorable  Dan  Rostenkowski 

The  Honorable  Ron  Wyden 
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Bill  Richardson 
Henry  Waxman 
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Robert  Matsui 
Peter  DeFazio 
Cardiss  Collins 
John  LaFalce 
Laura  Tyson 
Carmen  Suro-Bredie 


Kathleen  McGinty 
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DEFENDERS     VIEW 


Greening  NAFTA 


0 


'ne  of  the  most  pressing  questions 
facing  the  Chnton  administration  and 
the  new  Congress  is  whether  to  approve 
the  North  American  Free  Trade  Agree- 
ment (NAFTA).  Because  NAFTA  would 
phase  out  almost  all  trade  barriers  be- 
tween Canada,  Mexico  and  the  United 
States,  few  decisions  have  the  potential 
to  exert  more  influence  on  the  economy 
and  environment  of  this  continent.  And 
the  paa"s  tentacles  could  eventually  em- 
brace the  entire  western 
hemisphere. 

Even  environmentalists 
are  not  in  agreement  about 
the  likely  impact  of  this 
first  free  trade  pact  spe- 
cifically linbng  developed 
and  developing  nations. 
Defenders  shares  the  con- 
cern of  critics  who  be- 
lieve the  current  NAFTA 
draft  provides  inadequate 
assurances  that  the  pact 
would  not  make  Mexico 
a  haven  for  American  industnes  eager  to 
escape  the  United  States'  stnct  environ- 
mental regulations.  However,  expanded 
free  trade  has  the  potential  to  break  the 
chains  of  poverty  of  millions  of  people 
while  providing  enormous  new  resources 
for  investment  in  environmental  cleanup 
and  conservation. 

As  demonstrated  by  the  repon  in  these 
pages  on  the  remnant  of  dry  tropical  for- 
est found  m  Sonora  State,  Mexico  still 
has  nch  natural  assets  worthy  of  protec- 
tion. But  without  a  major  improvement 
in  Mexico's  economy,  it  is  hard  to 
identify  any  subsunual  source  of  money 
to  finance  large-scale  conservation. 

Defenders  thus  is  uking  a  position 
berween  environmental  groups  calling 
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for  outright  rejection  of  NAFTA  and 
those  endorsing  it  as  proposed.  Defenders 
supports  ratification  of  NAFTA,  but  only 
in  conjunction  with  simultaneous  ap- 
proval of  a  comprehensive  environmen- 
tal side  agreement  that  has  the  same 
legal  sutus  as  NAFTA  itself. 

What  should  that  environmental  side 
agreement  do?  First,  it  must  breach  the 
tight  secrecy  in  which  the  present  NAFTA 
draft  proposes  to  resolve  trade  disputes. 
Second,  a  secure  source 
of  funds  must  be  provided 
for  proper  infrastructure 
development,  environ- 
menul  enforcement  and 
cleanup,  especially  along 
the  border,  where  grow- 
ing industrial  activity  al- 
ready has  created  serious 
poUunon  problems.  Thuxd, 
:  there  must  be  a  much 
1  more  effective  deterrent 
;  against  U.S.  industries 
heading  south  to  escape 
our  own  environmental  laws  and  regula- 
tions. Founh,  there  must  be  better  inter- 
national protection  for  all  environmental 
agreements  to  which  the  United  States 
is  or  will  become  a  party.  Fifth,  an  envi- 
ronmental commission  must  be  created 
to  monitor  the  environmenul  effects  of 
the  treaty  and  enforce  standards. 

The  side  agreement  also  must  deal 
with  trade  restrictions  based  upon  meth- 
ods of  producing  goods.  As  one  exam- 
ple, the  current  NAFTA  text  does  not 
address  the  basis  of  the  dispute  berween 
the  U.S.  and  Mexico  regarding  the  thou- 
sands of  Pacific  Ocean  dolphins  that 
continue  to  be  killed  by  the  Mexican 
tuna  fleet.  It  is  no  longer  accepuble  to 
maintain  that  a  nation  has  no  right  to 


impose  trade-based  conservation  stand- 
ards to  protect  resources  outside  its 
territorial  jurisdiction. 

If  the  United  Sutes  and  other  leading 
nations  do  not.  look  beyond  their  own 
borders  to  advance  environmentally  sus- 
tainable practices,  we  nsk  encouraging 
all  trading  nations  to  opt  for  the  lowest 
common  environmental  denominator. 
Such  practices  undercut  our  laws  and 
our  producers.  And  if  we  permit  trade- 
based  conservation  measures  like  our 
hard-won  "dolphin-safe  tuna"  restric- 
tions to  be  nullified  by  international 
trade  agreements,  we  will  foolishly  deny 
ourselves  a  powerful  and  legitimate  bar- 
gaining tool  on  behalf  of  the  environ- 
ment, namely  access  to  the  lucrative 
U.S.  marketplace. 

Finally,  environmentalists— and  espe- 
cially wildlife  conservationists— should 
ask  that  ratification  of  NAFTA  be  accom- 
panied by  reviulization  of  the  all  but 
forgotten  1942  Convention  on  Nature 
Protection  and  Wildlife  Preservation  in 
the  Western  Hemisphere,  designed  to 
protect  the  wildlife  and  habitat  of  21 
signatory  countries  including  the  U.S. 
and  Mexico. 

In  this  magazine,  Montana  Senator 
Max  Baucus,  chairman  of  both  the  Senate 
International  Trade  Subcomminee  and 
the  full  Senate  Environment  and  Public 
Works  Committee,  points  out  that  ex- 
panded trade  and  environmental  pro- 
tection need  not  conflict.  But  persuading 
free-traders  and  environmentalists  to  bury 
past  grievances  and  to  replace  their  old 
compenove  relanonship  with  a  new  sym- 
biotic one  will  require  real  leadership 
from  Congress  and  the  White  House.  The 
first  step  is  to  negotiate  a  good  NAFTA 
environmental  side  agreement.  O 
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STANDARDS  DOWN,  PROFITS  UP! 

Overview: 

This  fact  sheet  explores  the  issue  of  whether  or  not  firms  relocate  in 
Mexico  to  escape  the  costs  of  U.S.  environmental  regulation.  While 
acknowledging  that  such  costs  are  in  many  cases  not  as  important  as  the 
difference  in  labor  costs  in  a  firm's  decision  to  relocate,  it  appears  that 
once  in  Mexico  (or  any  other  country  with  either  lax  environmental 
standards  or  lax  enforcement)  there  is  a  powerful  financial  incentive  to 
boost  profits  by  not  abiding  by  environmental  laws  since  the  cost  savings 
make  a  huge  difference  in  profits  when  profit  margins  are  thin.  A  rough 
estimation  of  the  gains  for  some  highly  regulated  industries  indicates  profits 
may  double. 

A)  The  Concern 

The  environmental  community  is  concerned  that  U.S.  firms  may  relocate  in  Mexico  to  avoid  the 
stronger  pollution  control  standards  and  environmental  enforcement  that  exist  in  the  U.S.   Firms  that 
relocate  are  able  to  minimize  pollution  abatement  costs  and  can  mcrease  profit  margins  substantially. 

There  is  little  doubt  that  the  differences  in  environmental  standards,  particularly  the  enforcement  of 
standards,  can  be  a  significant  economic  factor  in  a  firm's  decision  to  relocate  in  Mexico.  An  April,  1991 
GAO  Report  revealed  the  findings  of  a  survey  of  wood  manufacturers  who  had  relocated  from  the  Los 
Angeles  area  to  Mexico.  Seventy-eight  percent  of  those  firms  that  moved  dted  stringent  pollution  control 
standards  as  'a  major  factor  in  their  decision  to  relocate.*' 

B)  The  Bush  Administration's  Reply 

The  Bush  Administration  repeatedly  denied  that  the  costs  of  complying  with  U.S.  standards  are  a 
reason  for  firms  to  relocate.   Carla  Hills,  the  former  U.S.  Trade  Representative,  argued  that  the  compliance 
costs  of  environmental  laws  averages  only  around  two  percent  for  most  U.S.  industries.  Since  the  costs  are 
small,  there  is  no  inducement  to  move  to  Mexico.  Her  argtmient  is  based  largely  on  data  published  in  the 
February  25,  1992  "Review  of  U.S.-MexJco  Environmental  Issues."'  The  argument  has  been  made  that 
currency  fluctuations  can  even  be  greater  than  2%,  thus  rendering  abatement  expenditures  insignificant. 

The  Bush  Administration  also  maintained  that  Mexican  environmental  laws  are  tough  and  that 
enforcement  is  "improving  dramatically."  And,  according  to  the  trickle-down  theory,  economic  growth  in  the 
country  will  necessarily  lead  to  improved  pollution  abatement  efforts. 
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C)  The  Reality  in  Modco 

There  is  overwhelming  evidence  (hat  foreign  firms  currently  operating  in  Mexico  are  guilty  of 
violating  Mexico's  standards  and  that  these  standards  are  not  strictly  enforced.  According  to  both  SEDESOL 
(the  Mexican  environmental  agency)  and  EPA  officials,  Mexico's  environmental  program  lacks  sufficient 
funds  and  the  adequate  staff  to  ensure  that  firms  comply  with  Mexico's  1988  national  environmental  law,  the 
General  Law.' 

This  has  led  to  numerous  violations  by  the  Maquiladoras; 

o   An  August,  1992  GAO  Report  disclosed  that  none  of  six  new 

majority  owned  Maquiladoras  studied  had  undertaken  Environmental  Impact  Assessments, 

as  prescribed  by  the  General  Law,' 

o   Over  two  thirds  of  the  Maquiladora  firms  have  not 

returned  hazardous  waste  to  the  U.S.,  as  is  required  by  law,  and  many  foreign  firms  that 

produce  hazardous  waste  have  failed  to  register  accordingly,' 

o   Independent  testing  outside  Maquiladora  firms  has  revealed  toxic  pollution  levels  20  to 
215,000  times  in  excess  of  standards  for  a  third  of  those  firms  tested. 

These  violations  affect  not  only  Mexican  citizens,  but  U.S.  citizens  as  well,  because  so  many  of  the 
Maquiladora  firms  operate  along  the  common  border.  The  relocation  of  firms  in  Mexico  is  simply  increasing 
output  of  pollution  per  unit  of  production  globally. 

D)  A  Possible  Explanation  For  An  Apparent  Contradiction  .  .  ~      . 

It  would  appear  that  a  contradiction  is  before  us.  On  the  one  hand,  pollution  control  costs  are 
relatively  minor,  on  the  other  hand,  U.S.  firms  operating  m  Mexico  appear  to  be  violating  environmental  laws 
with  considerable  regularity. 

A  way  out  of  this  apparent  contradiction  follows:  Fums  may  relocate  in  Mexico  primarily  for  other 
reasons,  especially  cheap  labor,  and  then  find  they  can  give  profits  an  additional  boost  by  violating 
environmental  standards.   In  other  words,  once  in  Mexico,  there  is  a  strong  incentive  to  poUute.  The  savings 
associated  with  noncompliance  can  be  substantial. 

The  following  chart  reveals  the  percentage  increase  in  profit  margin  that  firms  can  enjoy  without 
having  to  pay  pollution  compliance  costs.  The  industries,  listed  by  their  Standard  Industrial  Code  (SIC), 
were  chosen  from  a  list  of  industries  highlighted  in  the  February,  1992  "Review  of  Mexican-U.S. 
Environmental  Issues."  This  review  found  that  compliance  costs  did  not  account  for  a  large  percentage  of 
total  costs,  thus  there  was  no  incentive  to  relocate.   However,  by  not  paying  for  pollution  abatement  these 
same  industries  can  dramatically  increase  (heir  profit  margins.  Thus,  the  strong  economic  incentive  to 
violate  environmental  laws  is  created. 


'  'Information  on  Environmanttl  Regulations  and  Enforcamant,*  May  1991,  US  QAO. 

*  "Assaumenl  o)  Mexico'*  Envlronmantal  Controlt  for  New  Companiet,*  August  1992,  U.S.  GAO. 

'  "U.S.  and  Mexican  Management  of  Hazardous  Waste  From  Maquiladoras  Hampered  t>y  Lack  of  Information,"  Nov.  1992, 
US.  GAO. 

*  'Border  Trouble:  Rivers  In  Peril,"  May  1991.  National  Toxic  Campaign  Fund. 
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CHART:  THE  POTENTIAL  PROFIT  BOOSTS  FROM  COMPLETE 
NONCOMPUANCE  WITH  ENVIRONMENTAL  LAWS: 


SIC  Code: 

Industry  Name 

Return  on 
Sales  in 
percent 

Pollution 
Control  as 
perce^  of 
Operating 
CosU 

Profit  Boost 
Gained  by 
Non- 
compliance 
in  percent 

2911 

Petroleum  Refining 

32 

93 

281 

2874 

Phosphorus  Fertilizer 

4.4 

6.7 

146 

3241 

Hydraulic  Cement 

5 

6.1 

116 

3341 

2ndary  Nonferrous  metals 

22 

6.1 

271 

3349 

Misc.  Metal  Work 

3 

5.8 

188 

2816 

Inorganic  Pigments 

5.6 

5.7 

96 

2865 

Cyclic  Crudes  &  Interm. 

2.6 

5 

187 

2491 

Wood  Preserving 

Z4 

4.9 

199 

2077 

Animal  Fat/Oil 

1.6 

4.8 

295 

2869 

Industrial  Organic  Chems 

5.7 

4.7 

78 

2812 

Alkalies  and  Chlorine 

3.2 

45 

136 

2833 

Medidnals  and  Botanicals 

2.2 

42 

187 

3369 

Nonferrous  Foundries 

Z7 

4.1 

148 

2822 

Synthetic  Rubber 

6.7 

4.1 

57 

3312 

Blast  Furnaces,  Steel 

3.7 

4.1 

107 

2873 

Nitrogenous  Fertilizers 

1.9 

4 

207 

2819 

Industrial  Organic  Chems 

5.2 

4 

73 

2621 

Paper  Mills 

2.9 

3.9 

131 

2631 

Paperboard  Mills 

4.2 

3.8 

87 

3321 

G  &  D  Iron  Foundries 

i9 

3S 

127 

2892 

Explosives 

4.4 

3.7 

80 

Average  gain: 

160% 

(lUw  dau  oe  PaOutioe  Coatrel  m  Pkracmafi  of  Opn«ia|  Con  bem  Rr>t*»  ef  US-Ma 

Noma  Md  key  Bu»og»  tUbot.  Dub  A  Bfd«rt«.  1991-91    CakulMioo  oX  (as  bMid  oa  iaUowtaf 

roUuOM  Coetral  m  Perent  of  Optmitg  Can.  Ck«t  Cuayflid  bf  FncDdt  of  lb*  Ciftt) 


bam,  Fcbnuty.  1992.    Raw  Oh»  oe  Raoin 
X  -  [(«iaO-R>*P)«R)-RVR  ^ibm  R  -  RMura 


Saks  fonn  tod  U1T 
M  S«ka.  aod  P  > 
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We  realize  that  the  neighboring  chart  should  be  read  with  a  certain  amount  of  caution.  Return  on 
sales  is  not  a  perfea  proxy  for  operating  costs.  Also,  many  firms  may  be  undertaking  some  pollution  control 
and  not  bypassing  it  entirely.  Therefore  the  chart  presents  a  true  "worst  case'.  Finally,  returns  on  sales  may 
fluctuate  considerably  year  to  year.  Even  with  these  qualifications,  the  point  comes  through  very  clearly  that 
industrial  sectors  with  nanow  profit  margins  and  moderate  regulatory  costs  can  obtain  tremendous  boosts  in 
their  profits  by  not  undertaldng  full  pollution  control  measures.  If  thev  do  nnthii^y  rp  protect  the 
environment,  firms  in  these  sectors  will  likelv  see  their  profils  more  than  double. 

A  possible  new  pattern  becomes  apparent.  While  some  firms  may  find  lower  environmental  costs  a 
reason  to  move  in  the  first  place,  many  more  will  be  attracted  to  Mexico  by  lower  labor  costs.   Once  there, 
however,  the  temptation  to  pollute  and  boost  profit  margins  may  be  tough  to  resist. 

E)  Does  the  NAFTA  Address  This  Problem? 

No.  The  current  text  of  the  North  American  Free  Trade  Agreement  (NAFTA)  fails  to  offer  a  cure 
for  the  enforcement  problem.  The  closest  that  the  Agreement  comes  to  addressing  enforcement  is  in  the 
investment  chapter.  This  chapter  meekly  encourages,  rather  than  requires,  countries  not  to  lower  their 
standards  in  order  to  attract  investment.   If  a  situation  arises  where  standards  seem  to  have  been  lowered  to 
attract  investment  the  Agreement  only  calls  for  non-binding  'consultations.'   Furthermore,  this  section  applies 
only  to  the  levels  at  which  standards  are  set,  not  to  their  enforcement 

The  Agreement  also  fails  to  provide  funds  for  a  trinational  environmental  commission.  This 
commission  is  needed  to  tackle  environmental  problems  associated  with  free  trade  as  they  arise.  The 
NAFTA  also  does  not  provide  for  the  possibility  that  disparities  may  widen  if  one  country  passes  stricter 
standards,  while  the  other  countries  keep  their  standards  at  current  levels. 

The  new  U.S.  President,  Wdliam  Clinton,  has  endorsed  the  NAFTA  agreement,  but  spelled  out  that 
the  trade  pact  must  be  accompanied  by  parallel  agreements  on  enforcement  of  environmental  laws, 
enforcement  of  labor  laws  and  the  creation  of  a  Trinational  Commission  on  the  Environment.   Qearly, 
decisive  action  in  the  field  of  enforcement  of  environmental  laws  is  needed  and  should  be  linked  to  the 
NAFTA  itself. 

Strong  parallel  agreements  in  these  areas  are  critical,  without  them  the  NAFTA  threatens  to  create 
in  Mexico  an  even  worse  'pollution  haven'  than  already  exists  today. 


•  ••  oite  Amitm  DaMm  (]Bt)-iU.im  (OL  XS).  Ala  Wok  OBI^iO- 
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Western  Hemisphere  Convention  and  NAFTA 

There  are  several  sourKi  reasons  for  directly  Unking  the  1942  Convention  on  Nature 
Protection  and  Wildlife  Preservation  in  the  Western  Hemisphere,  also  l<nown  as  the  Western 
Hemisphere  Convention  (WHC).  to  the  ratification  of  North  American  Free  Trade  Agreement 
(NAFTA): 

♦  The  WHC  is  geographically  tailored  to  address  the  wildlife  and  habitat  deficiencies  of  the 
NAFTA; 

♦  The  WHC  emphasizes  the  establishment  of  protected  areas  (i.e..  national  parks,  national 
reserves,  nature  monuments  and  strtet  wilderness  reserves)  and  was  one  of  the  first  treaties  to 
stress  habitat  conservation  as  a  means  of  protecting  species; 

♦  The  U.S.  and  Mexkx>  have  already  signed  and  ratified  the  WHC.  Although  Canada  has  not 
ratified  the  agreement,  it  is  wklely  believed  that  it  could  satisfy  the  WHC's  provisions  with  relative 

ease; 

♦  A  total  of  21  Western  Hemisphere  nations,  including  Brazil  and  Chile,  are  party  to  the  WHC. 
Plans  for  an  expanded  NAFTA  consist  of  merging  North  and  South  America  into  a  single  martlet 
by  combining  the  Central  American  Common  Mari<et  and  the  Mercosur  trading  block  countries 
consisting  of  Brazil.  Argentina,  Paraguay.  Uruguay.  Cotombia  and  Venezuela  Ultimately  the 
hope  is  to  create  a  Western  Hemisphere  trading  block  stretching  from  Alaska  to  Patagonia; 

♦  The  scope  of  the  WHC's  mandate  is  extremely  dear,  stating  in  a  more  all-encompassing 
fashion  than  other  wikllife  treaties  that  species  will  be  protected  from  'man  induced  extinction;' 

♦  Outside  of  the  importarKse  of  regional  treaties  for  addressing  regk>nal  prot>lems.  the 
combined  territories  of  the  party  nations  to  the  WHC  is  vital  not  only  because  of  fJAFTA.  but  also 
because  the  Western  Hemisphere  has  one  of  the  richest  reservoirs  of  life  on  earth  -  more  than 
25%  of  all  global  species; 

♦  Linkage  with  NAFTA  is  extremely  time  sensitive.  If  the  NAFTA  is  to  be  ratified  under  current 
or  extended  fast  track*  authority,  it  will  soon  be  at  the  top  of  the  Congressional  legislative 
agenda; 

♦  One  mechanism  to  link  the  WHC  to  the  hJAFTA  can  be  found  under  NAFTA  Article  104. 
Basically,  this  language  gives  authority  for  limited  preemption  if  the  following  international 
agreements  are  violated  -  CITES,  the  Montreal  Protocol  and  the  Basel  Convention.  It  is  hoped 
that  the  WHC.  the  Biodiversity  Conventkin.  the  International  Whaling  Convention,  and  additional 
treaties  will  also  be  linked  under  this  provision  through  the  NAFTA  environmental  supplemental 
agreement(s). 


1144  NiNn«NTii  Stioi.  NW  •  Wauiincton,  DC  20036  •  (20a)  6)9-9sio  •  F«  (102)833-3349 
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May  28,  1992 

■■TUSM  SBdXVT  UQUS8TXD 
The  Honorable  Manuel  Lujan 
Secretary  of  the  Interior 
1849  C  Street,  N.N. 
Naahlngton,  DC  20240 

The  Honorable  Barbara  Hackatan  Franklin 

Secretary  of  CoBaerce 

Herbert  C.  Hoover  Building 

14th  Street  and  Constitution  Ave. ,  N.W. 

Washington,  DC  20230 

Re:   Petition  by  Defenders  of  Wildlife  for  proaulgation  of 
rules  under  the  Administrative  Procedure  Act  requiring 
irtiite  sea  bass  froa  Gulf  of  California,  Mexico,  to 
enter  U.S.  vith  heads  and  tails  Intact  and/or,  to  list 
the  trhite  sea  bass  and  corvina  under  "siailarity  of 
appearance"  provision  of  the  Endangered  Species  Act. 

Dear  Secretaries  Franldin  and  Lujan: 

Defenders  of  Wildlife,  1244  Nineteenth  Street,  NW. ,  Washington, 
D.C.  20036  (202-659-9510),  hereby  petitions  you  pursuant  to  The 
Adninistrative  Procedure  Act  ("APA") ,  the  Endangered  Species  Act 
("ESA"),  the  Marine  Maamal  Protection  Act  ("MMPA") ,  and  the  Lacey 
Act  to  promulgate  regulations  %rtiich  will  require  bony  fish  entering 
the  U.S.  from  the  Gulf  of  California,  Mexico  region  to  do  so  only 
vith  beads  and  tails  iataet.  (APA,  5  U.S.C.  Section  553(e)).  This 
rule  change  is  requested  in  order  to  further  the  policy  of  the  ESA 
to  protect  the  endangered  totoaba  (Tfttgflbfl  BflCdonflldl) •  Sfifi  50 
C.F.R.  Section  17.11.  Defenders  of  Wildlife  believes  that  the  most 
efficient  and  effective  way  to  deal  vith  the  problem  is  by 
promulgating  import  regulations  prohibiting  the  i^Mrt  of  fillets 
and  corvinas  vith  heads  and  tails  missing. 


1X44  NiMtnnm  Sntn.  NW  •  WAHOMeioM.  DC  aoo)6  ■(aaa)6)9-9s>e  *'«>  (aoa)  833-3349 
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As  an  altexTiative,  Defenders  of  Nlldlife  also  petitions  the 
Secretary  pursuant  to  the  "similarity  of  appearance"  provision  in 
the  ESA  (16  D.S.C.  Section  1533(e))  to  list  the  California  white 
sea  bass  fAstractoscion  nobilis) .  In  addition,  ve  request  that  the 
Secretary  consider  listing  the  Gulf  corvina  fCvnoscion 
othonoDterus^ ,  the  short  fin  sea  bass  fCvnoseion  parvipinnis^ , 
orange  southed  corvina  ^Cvnoscion  xanthulus^ ,  and  the  striped 
corvina  rcvnoscion  reticulatusi  under  the  ESA. 

Section  4(e)  of  the  ESA  provides  that  "[t]he  Secretary  [of 
Commerce  and  Int«rior]  may,  by  regulation  of  commerce  or  taking, 
and  to  the  extent  he  deems  advisable,  treat  any  species  as  an 
endangered  species  or  threatened  species  even  though  it  is  not 
listed  pursuant  to  this  Section  if  he  finds  that  - 

(A)  such  species  so  closely  resembles  in  appearance,  at  the 
point  in  question,  a  species  which  has  been  listed  pursuant  to  such 
section  that  enforcement  personnel  would  have  substantial 
difficulty  in  attempting  to  differentiate  between  the  listed  and 
unlisted  species; 

(B)  the  effect  of  this  substantial  difficulty  is  an  additional 
threat  to  an  endangered  or  threatened  species ;  and 

(C)  such  treatment  of  an  unlisted  species  will  substantially 
facilitate  the  enforcement  and  further  the  policy  of  this  Chapter." 

Of  course,  if  listed  under  the  ESA,  the  Secretary  may  by 
regulation  invoke  the  importation  restrictions  of  Section  9:  "It  is 
unlawful  for  any  person  subject  to  the  jurisdiction  of  the  United 
States  to...imc>ort  any  such  species  into,  or  export  any  such 
species  into,  or  export  any  such  species  from  the  United  States..." 
(16  U.S.C.  section  1538(a)(1)(A)). 

Such  a  ban  on  imports  is  also  wholly  consistent  with  the  U.S. 
obligations  under  the  Convention  on  International  Trade  of 
Endangered  Species  of  Nild  Fauna  and  Flora  (CITES).  See  16  U.S.C. 
Sections  1537,  1537A.  Under  this  international  agreement,  the 
totoaba  fTotoaba  macdonaldi^  is  listed  on  Appendix  I,  defined  as 
those  species  "threatened  with  extinction  which  are  or  may  be 
affected  by  trade."  (CITES,  Article  II.)  International  trade  in 
Appendix  I  species  is  subject  to  highly  restrictive  regulations  and 
only  authorized  in  exceptional  circtimstances . 

Defenders  of  Wildlife  will  withdraw  the  petition  for  listing 
under  the  ESA  upon  receipt  from  the  National  Marine  Fisheries 
Service  (NMFS)  of  confirmation  of  the  intent  to  proceed  with  the 
rule  change  prohibiting  importation  into  the  U.S.  of  bony  fish 
fillets  and  corvinas  with  heads  and  tails  missing. 
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H.  Teteaba  ClesAly  B*s«abl«s  Otter  ^•olss: 

Th«  totoaba  ia  lllagally  l^wrtad  into  tha  D.S.  It  is 
"andangarad**  undar  U.S.  lav  and  it  ia  liatad  on  ^ipandix  I  of 
CITES,  to  which  both  tha  U.S.  and  Maxico  ara  partiaa.  Tha  porta  of 
antry  fro«  Maxico  ara  primarily  Maxicali,  Tijuana,  San  Luis,  and 
Sonoita.  It  is  throu^  thaaa  ports  of  antry  that  tha  totoaba  is 
brought  aftar  baing  bahaadad  and  cut  into  fillat  form,  croaaing  tha 
border  through  saafood  inapaction  stations  disguisad  as  "saa  baaa," 
sea  trout,"  and  othar  typaa  of  larga  fiah  of  tha  croaJcar  family. 


n 


Only  in  whola  form  can  tha  totoaba  r Totoaba  aagdonflldi)  ba 
distinguiahad  from  tha  vhita  saa  baas  ixmtme±.omci.on  ngbilJB)  and 
tha  four  spacias  of  corvina.  If  tha  vhita  aaa  bass  and  corvinas 
ware  required  to  croas  the  U.S. /Mexican  border  finly  in  trtiole  fiah 
form,  vith  head,  tail,  and  skin  intact,  customs  and  fisheries 
inspection  personnel  vould  be  able  to  distinguish  the  fish; 
thereby,  prohibiting  the  endangered  totoaba  from  passing  undetected 
in  fillet  form  allegedly  as  the  vhite  sea  baaa  or  corvina. 

To  clarify  morphological  differences  that  vill  diatinguiah  the 
totoaba  from  the  *rtiite  sea  baas  and  othar  corvina,  I  refer  you  to 
the  statement  in  the  Jkppaadiz  1  by  Dr.  Donald  A.  Thomson,  Professor 
and  Curator  of  Fisheries  of  the  University  of  Arirona,  %rtio  has  been 
doing  research  on  the  ecology  of  northern  Gulf  of  California  fiahas 
for  the  past  25  years. 

B.  Illegal  Importation  of  Totoaba  imte  U.S.  Tbreateas  Tvo 
Sadangared  Speoiea: 

1)  Totoaba: 

Totoaba  macdonaldi  was  listed  as  "Endangered"  under  the  ESA  on 
April  10,  1979.  (44  Fed. Reg.  21289.) 

Despite  the  existence  of  an  illegal  fishery  for  totoaba  there 
appears  to  be  only  sporadic  enforcement  of  the  law  (Silber,  1987; 
Marx,  1988) .  Totoaba  is  thought  to  still  reach  United  States 
markets,  principally  in  California,  disguised  as  "sea  baas" 
(Silbert,  1987).  Onee  the  totoaba  baa  been  cleaned  and  prepared 
for  aale  it  ia  difficult  for  onatoms  iaspeotors  to  distinguish  the 
flesh  from  that  of  other  speoies  [Emphasis  Added]...  Despite 
conservation  efforts,  the  totoaba  population  has  continued  to 
decline.  After  the  indefinite  closure  of  the  fishery,  illegal 
exploitation  apparently  has  continued  ("Endangered  Species  Status 

Review  Totoaba  ■aedonaldi."   June   1991 AdBlnlBtrtttiyC — BfififiCt 

soutihwest  ReaiQn-91-01.  1991,  pp.  5,  6).   (Pars,  commun. ,  between 
Irma  V.  Lagomarsino  of  NMFS  &  Sautter,  R. ,  April  1991) 
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"Forty  to  ••vanty  tons  of  totoaba  ar«  caught  par  yaar  in  tha 
Northam  Gulf  of  California  ragion  of  Naxico.  ..O.S.  trucks  go  to 
Naxico  to  buy  totoaba...Tha  Naxican  govamaant  has  dona  a  study 
indicating  that  Bors  that  twanty  rastaurants  in  tha  San  Diago, 
California,  araa  offar  totoaba  on  ■anus...BOBt  totoaba  goas  to  U.S. 
■arXats...ABong  othar  things  racosMndad:  "EliMination  of  totoaba 

fishary,  stop  axport  of  fish  to  tha  U.8 ■  (Spaach  by  OMr  Vidal, 

Ninth  Biannial  Confaranca  on  tha  Biology  of  Marina  Nanaals, 
Dacaabar  5-9,  1991,  Chicago,  Illinois). 

Indudad  in  Appaadiz  2  is  a  1991  lattar  froa  an  agancy  of  tha 
U.S.  govamaant,  tha  Marina  Maaaal  Coaaission,  to  tha  National 
Marina  Fisharias  Sarvica  stating  tha  i^^rtanca  of  halting  tha 
illegal  flow  of  totoaba  froa  Maxico  across  tha  Maxican/U.S.  bordar. 

Intaraittantly  froa  aarly  Pabruary  to  lata  April  1992,  Dafandars 
of  Wildlifa  sent  a  taaa  of  invastigators  to  tha  Northam  Gulf  of 
California  ragion  of  Maxico  to  invastigata  and  docuaant  tha  totoaba 
fishery  and  deteraine  if  it  was  continuing.  In  spite  of  a  Decree 
by  President  Carlos  Salinas  Da  Gortari  of  Maxico  i^>osing  a 
aandatory  prison  sentence  for  intentionally  killing,  capturing  or 
injuring  a  aarine  aaaaal  (fiifttifl  QtlsXaX,  Deceaber  30,  1991),  and 
the  Mexican  Ministry  of  Pisheries  (PESCA)  Directive  forbidding 
gill-netting  of  totoaba  in  the  upper  Gulf  of  California  with  nets 
of  aesh  larger  than  10  inches  (filAEia  official.  February  13,  1992) , 
the  teaa  found  large  quantities  of  gill-netted  totoaba  being  sold 
in  aarkets  and  out  of  fisheraen's  houses.  Pish  was  being  sold  to 
Aaerican  tourists  vacationing  in  Mexico,  particularly  in 
recreational  vehicle  parks.  We  refer  you  to  Appendix  3  for  the 
affidavit  by  Project  Director  Christopher  K.  Croft. 

2)   Vaquita: 

This  petition  is  also  directly  relevant  to  protection  of  the 
endangered  aarine  aaaaal,  vaquita  fPhococna  fiinufi) ,  listed  as 
"Endangered"  under  the  ESA  on  January  9,  1985.  (50  Fed. Reg.  1056.) 
The  vaquita  is  killed  priaarily  in  large-aesh  gill-nets  (15-30.5 
ca)  targeting  totoaba. 

^.  sinus  is  vulnerable  to  incidental  aortal ity  in  coaaercial 
fishery  operations.  Historically  £.  Ainuft  bas  been  taken  in  the 
gill-net  fishery  for  totoaba  CTotoaba  aaedonaldi^ . .."  (Norris  and 
Prescott  1961;  Robles,  Findley,  Vidal,  Brownell,  and  Manzanilla 
1986;  Brownell,  Findley,  Vidal,  Robles  and  Manzanilla,  in  press). 

"Recent  inforaation  is  suaaarized  by  the  International  Whaling 
Coaaission  (IWC)  (1991).  Available  inforaation  suggests  at  least 
30-40  [vaquita]  are  taken  incidentally  each  year.  The  aajority  of 
recorded  incidental  takes  were  in  experiaental  and  illegal  nets  set 
for  the  endangered  sciaenid  totoaba  r Totoaba  aacdonaldi) ,  which  is 
aarketed  in  the  U.S.A.   Following  depletion  of  the  totoaba  the 
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f l>h«ry  was  closad  in  1975  but  illegal  fishing  continues ..." 
("Dolphins,  Poxpoisas  and  Whalas  of  tha  Norld  —  IDCN  Rad  Data  Book 
pp.  106,"  Intamational  Union  for  tha  Consarvation  of  Mattira  1991.) 

"Rigorous  sanctions  on  tha  importation  of  totoaba  bound  for  U.S. 
■arkats  ara  raquirad..."  (C.  K.  Silbart,  "Occurranca  and 
Distribution  of  tha  Vaquita  Phocoana  Sinus  in  tha  Northern  Gxilf  of 
California,"  yl«harv  Bulletin.  U.S.  88:339-346,  1990,  pp.  345). 

"The  vaquita  is  the  aost  endangered  aarine  cetacean.  It  is 
extremely  vulnerable  to  further  depletion  because  it  has  the  »ost 
linited  distribution  of  any  Barine  cetacean,  its  abxindance  is  very 
low,  and  it  is  very  strongly  iiq>acted  by  gill-nets.  Because  of  the 
precarious  status  of  the  single  population  of  the  species,  the 
CoDDittee  reooBBeads  that  further  action  be  taXen  to  stop  the  aajor 
cause  of  entanglaaent  by  fully  enforcing  thf  closiire  of  the  totoaba 
fishery... that  iaaediata  aetion  be  taken  to  step  the  illegal 
shipaent  of  totoaba  (also  an  eBdaagered  speeies)  aeross  the  U.S. 
border."  [Emphasis  Added]  ("Report  of  the  Scientific  Connittee," 
Ren.  Int.  fflnl  ,  fffff""""  ^1  •>*»<*'*-    pp.  29). 


C.  Grant ing  Petition  will  Paeilitata  Baferoeaent  of  Statute: 

This  problem  should  be  stopped  by  issuing  a  rule  change  halting 
importation  of  fillets  and  headless/tailless  large  bony  fish  from 
Mexico.  In  particular,  the  Mexican  border  to%m8  that  this  ruling 
should  pertain  to  are:  Nexicali,  Tijuana,  San  Luis,  and  Sonoita. 

The  other  option  is  for  the  National  Marine  Fisheries  Service  to 
list  the  trtiite  sea  bass  rxstraetoscion  nobilis^  under  ESA  and 
consider  listing  the  Gulf  corvina  fCynoscion  othonopterus^ ,  the 
short  fin  sea  bass  rcynoscion  parvipinnis^ ,  orange  mouthed  corvina 
fcvnoscion  xanthulus^ ,  and  the  striped  corvina  (gyngggign 
reticulatus) .  Subsequently,  pursuamt  to  permit  application  under 
Federal  Regulations,  the  five  listed  species  of  fish  will  be 
subject  to  importation  from  Mexico  only  in  whole  form.  In  this  way 
enforcement  personnel  would  be  able  to  easily  identify  whether  or 
not  the  fish  is  a  %^ite  sea  bass,  a  corvina,  or  a  totoaba.  (50 
C.F.R. ,  Sections  13.21,  17.52).  Consequently,  any  and  all  fillets 
can  be  presumed  to  be  totoaba,  immediately  impoxinded  and  sent  to 
laboratories  for  protein  analysis. 

D.  Bmbargoes  Under  MXPA: 

The  importation  of  totoaba  into  the  U.S.  is  in  violation  of  the 
ESA,  MMPA,  CITES  and  the  Lacey  Act.  Considering  that  this  is  a 
critically  serious  problem  for  two  endangered  species,  one  of  trtxich 
is  the  world's  most  endemgered  porpoise,  and  considering  the 
problem  has  persisted  for  many  years  in  spite  of  the  fact  that  the 
totoaba  fishery  has  been  illegal  in  Mexico  since  1975,  Defenders  of 
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Hlldlifs  viavs  action  to  prohibit  iaportation  of  totoaba  into  the 
D.S.  of  tha  utaost  inportanca.  If  a  rtil*  changa  forbidding  the 
iaportation  into  tha  D.S.  of  bony  fillata  originating  froa  Mexico, 
or  a  listing  of  the  white  sea  baas  (Aatractoscion  nobilis)  as 
"threatened"  or  "endangered"  is  denied.  Defenders  of  Wildlife  will 
have  no  choice  but  to  petition  the  Secretary  of  the  Treasury  under 
the  MMPA  and  APA  (16  D.S.C.  Section  1371(a)(2);  5  U.S.C.  Section 
553(e))  to  ban  D.S.  i^mrts  of  all  fish  fillets  originating  in 
Mexico.   See  also.  Lacey  Act,  16  D.S.C.  Section  3372. 

In  short,  the  situation  clearly  warrants  a  rule  change  and/ or 
listings  under  Section  4(e)  of  the  ESA,  and  we  respectfully  ask 
that  you  comply. 

We  appreciate  yoiir  consideration  of  this  petition,  and  look 
forward  to  your  prompt  response  as  called  for  under  16  D.S.C. 
section  1533(b) (3) (A) . 

Sincerely  ,^.,_^  ^^ 

Rodg^  Schlickeisen  Christopher  K.  Croft  / 

President,  Defenders  of  Wildlife   Marine  Mammal  Project  Director 
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June  26,  1992 


ggCTiriBD  MAIL 
BETDSM  BECEIPT  BEQ0E8TE0 

The  Honorzible  Manuel  Lujan 
Secretary  of  the  Interior 
1849  C  street,  NW 
Washington,  D.C.  20240 

The  Honorable  Barbara  Hacknan  Franklin 

Secretary  of  Comnerce 

Herbert  C.  Hoover  Building 

14th  Street  and  Constitution  Ave.,  NH 

Washington,  D.C.  20230 

Re:  Addendum  to  Defenders  of  Wildlife's  May  28,  1992  petition 
for  requiring  rule  change  that  fish  from  Gulf  of  California,  Mexico 
enter  the  U.S.  with  heads  and  tails  intact  and/ or,  list  the  white 
sea  bass  and  corvina  under  "similarity  of  appearance"  provision  of 
the  Endangered  Species  Act. 

Dear  Secretaries  Pran)clin  and  Lujan: 

This  correspondence  serves  to  clarify  two  points  of  law, 
discussed  in  the  aforementioned  petition  of  May  28,  1992: 

1.  You  are  authorized  by  the  Marine  Mammal  Protection 
Act  to  promulgate  a  rule  requiring  that  bony  fish  entering  the 
U.S.,  from  the  Gulf  of  California,  Mexico,  do  so  only  if  heads  and 
tails  are  intact.  16  U.S.C.  Section  1382(a).  See  also  Endangered 
Species  Act,  16  U.S.C.  Section  1533(d). 

2.  Once  a  species  is  listed  as  endangered  under  the 
Endangered  Species  Act,  it  is  immediately  illegal  to  import  such  a 
species  into  the  United  States.  16  U.S.C.  Section  1538(a)(1)(A). 
See  also  50  C.F.R.  Sections  17.21,  17.31.  No  new  regulation(s)  is 
necessary  to  effectuate  proper  enforcement  of  this  import 
provision,  with  regard  to  totoaba  or  any  other  endangered  or 
threatened  species. 


1144  NiMtnocTn  SnuT.  NW  •  Wuiiimctom.  DC  aeo)6  •(aoa)6)9-9;io  •  fai  (aaa)B33-3349 
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Defenders  of  Wildlife  reques'te  a  aeeting  to  discuss  an 
acceptable  solution  to  the  problems  vbich  our  petition  addresses. 
Please  ask  the  appropriate  federal  official  to  contact  ne  at  their 
earliest  convince  so  that  ve  can  set  a  tine. 

Thank  you  for  your  attention  to  these  natters. 

Sincerely, 


Christopher  K.   Croft 

Marine  MzuuBal  Project  Director 


The 

Battle 

Over 

Free 

Trade 
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Somewhere  in  the  eastern  tropical  Pacific,  a  Mexican  tuna 
boat  casts  its  net  around  hundreds  of  dolphins  cavorting  above 
a  shoal  of  yellowfin  tuna.  The  tuna  are  later  processed  and 
sold  to  Thailand,  France  and  Italy.  The  dead  and  dying  dol- 
phins are  tossed  overboard.  QQ  Malaysian  loggers  clear- 
cut  a  tropical  forest  to  create  miUions  of  disposable  lunch 
boxes  in  Japan.  The  endangered  Malaysian  elephants  living  in 
the  forest  are  captured  and  hauled  to  other  pockets  of  shrink- 
ing habitat.  KgU  A  Brazilian  steel  mill,  operating  without 
smokestack  scrubbers,  undercuts  the  prices  of  its  foreign 
competitors  who  must  pay  for  pollution  controls.  Sriv 
Its  acrid  smoke  casts  a  pall  over  the 
surrounding  countryside.  From  the  television  sets  we 


SOgEElErgyi^l9fi0emSaL^       watch  to  the  cars  we  dnve  to  the  grape- 
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fruit  we  eat,  international  trade  serves  us  all.  fc^H  More 
and  more,  however,  it  is  conflict- 
ing with  wildlife  and  habitat  protection.  Traditionally,  con- 
servationists and  trade  professionals  have 
worked  in  different  woHds,  focusing  on  entirely  different 
^       concerns.  But  in  recent  years  their  circles 


have  moved  closer  together. 

by  William  J.  snape  hi  and  joel  bourne 


Copper-smelter  runoff  at  Catumea,  Sonora.  pollutes  the  watershed  of  the 
San  Pedro  Rwer,  whuh  flows  mto  Amona.  Arui  polluted  air  blows  north. 
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In  1972  the  Convention  on  Interna- 
tional Trade  In  Endangered  Species  of 
Wild  Fauna  and  Flora  (CFTES)  was  signed. 
In  1987  the  industrialized  nations  nego- 
aated  the  Montreal  Protocol  that  limits 
trade  in  ozone-depleting  substances.  Last 
May  the  terms  of  the  Basel  Convention 
came  into  effect,  regulating  international 
trade  in  hazardous  waste.  Now  these 
two  worlds  are  colliding  like  rival  big- 
horn sheep.  At  issue  are  two  of  the  most 
ambitious  trade  pacts  ever:  the  pro 
posed  North  Amencan  Free  Trade  Agree- 
ment (NAFTA)  and  the  Uruguay  Round 
of  negouations  under  the  General  Agree- 
ment on  Tanffs  and  Trade  (GATT). 

For  conservationists,  the  trade  agree- 
ments pose  a  maior  dilemma.  On  one 
hand,  the  agreements  could  promote 
rapid  industnalization  of  the  developing 
world  and  unchecked  destruction  of 
millions  of  acres  of  habitat.  On  the 
other  hand,  if  crafted  wisely,  NAFTA 
and  the  Uruguay  Round  will  possess 
enormous  potential  for  increasing  both 
standards  of  living  and  global  environ- 
mental protection.  The  outcome  de- 
pends on  how  well  the  disparate  worlds 
of  conservation  and  International  com- 
merce integrate  their  philosophies  to 
create  both  freer  and  greener  trade. 

"The  conflicts  are  more  apparent  than 
real,"  says  Sanford  E.  Gaines,  Deputy 
Assistant  U.S.  Trade  Representative  for 
the  Environment.  "There  are  real  op- 
portunities and,  in  fact,  some  built-in 
tendencies  for  trade  liberalization  and 
environmental  protection  to  work  to- 
gether toward  common  objectives." 

Perhaps  the  most  volatile  environment/ 
trade  debate  in  recent  months  has  been 
over  NAFTA,  a  2,000-page  agreement 
negotiated  by  the  Bush  administration 
that  would  phase  out  or  immediately 
eliminate  most  trade  barriers  in  North 
America,  in  effect  Integrating  the  econ- 
omies of  Canada,  Mexico  and  the  U.S. 
If  approved,  the  agreement  will  be  the 
first  directly  linking  developed  and  de- 
veloping economies  and  could  serve  as 
a  model  for  future  agreements  berween 
the  First  and  Third  Worlds.  A  bold  plan 
known  as  the  Enterprise  for  the  Amen- 
cas  Initiative  would  create  a  massive 
free-trade  bloc  stretching  from  Alaska 
to  Patagonia. 

Free-traders  contend  that  NAFTA  will 


be  a  boon  for  all  three  na- 
tions and  will  light  a  fire 
under  the  sluggish  Amen- 
can economy.  Even  with- 
out the  agreement,  U.S. 
expons  to  Mexico  are  ex- 
pected to  reach  $40  billion 
this  year,  representing  a 
staggenng  300  percent  in- 
crease over  the  last  five 
years.  Mexico  is  now  our 
second-largest  market  for 
manufactured  goods,  sur- 
passing even  Japan.  Mex- 
ico's President  Carlos  Salinas  de  Gortari 
IS  counting  on  the  agreement  to  bnng 
much-needed  foreign  investment  mto 
his  country  and,  in  time,  to  turn  it  into  a 


Butterflies  drink 

at  a  small  stream 

in  Coahuila  State. 

A  coati  searches 

for  ants.  Stolen 

from  their  nest 

for  the  pet  trade, 

young  red-croumed 

parrots  await  an 

uncertam  future. 


loses  about 
annually,  wi 
forests  still 
shares  with 


manufacturing  machine  like 
South  Korea  or  Taiwan. 

Conservationists  are 
worried,  however,  that  free 
trade  will  have  unaccept- 
able environmental  costs. 
Mexico  IS  a  veritable  fount 
of  biodiversity,  home  to 
more  plant  and  animal  spe- 
cies than  all  but  three  other 
countries  in  the  world. 
Roughly  15  percent  of  its 
species  are  found  nowhere 
else  on  Earth.  Yet  Mexico 
2  million  acres  of  forest 
ith  only  25  percent  of  its 
biologically  intact.  It  also 
the  U.S.  increasingly  pol- 
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Mexico  is  a  fount  of  biodiversity,  home  to 
more  plant  and  animal  species  than  all  but 
three  other  countries  l\  the  world.  fifteen 
percent  of  its  species  are  found  nowhere  else. 


luted  air  and  watersheds,  including  the 
Rio  Grande,  which  compnses  more  than 
half  of  the  U.S. -Mexican  border.  Mexi- 
can farmers  still  use  several  pesticides 
no  longer  allowed  in  the  U.S.,  including 
DDT,  and  some  populations  of  migra- 
tory songbirds  that  spend  time  in  both 
countnes  are  in  decline. 

The  Bush  administration  called  NAFTA 
the  "greenest  trade  agreement  ever," 
and  in  fact  the  pact's  preamble  states 
that  its  goal  is  to  promote  sustainable 
development.  Yet  NAFTA  has  been  cnt- 
icized  harshly  by  some  environmental 
groups  as  lacking  effective  environmen- 
tal provisions.  Conservationists  also  point 
out  that  the  1988  U.S. -Canada  free  trade 
agreement  may  have  forced  Canada  to 


lower  pesticide  standards  and  to  curtail 
plans  to  reduce  smelter  emissions. 

For   every   environmental   gain   in 
NAFTA,  there  seems  to  be  a  catch.  For 
example,   NAFTA   specifically   accepts 
trade  measures  taken  under  three  inter- 
national environmental  agreements:  the 
Montreal  Protocol,  the  Basel  Conven- 
tion and  CITES.  But  any  of  the  three 
parties  could  veto  the  addition  of  other 
environmental  agreements  to  NAFTA, 
raising  the  cunous  prospect  of  a  coun- 
try signing  a  new  environmental  agree- 
ment, then  reiecting  it  under  NAFTA. 
Furthermore,  measures  taken  under  trea- 
ties not  named  in  NAFTA  could  also  be 
challenged.   Such   treaties   include   the 
new  biodiversity  convention,  several  mi- 
gratory bird  treaties  and  the  1940  Con- 
vennon  on  Nature  Protection  and  Wildlife 
Preservation  in  the  Western  Hemisphere. 
The  agreement  does  include  rwo  im- 
portant and  controversial  exceptions- 
similar  to  ones  found  in  GATT— that 
allow  trade  measures  protecting  "animal 
or  plant  life  or  health"  and  "living  ex- 
haustible resources."  But  other  articles 
of  NAFTA   restrict   these   exceptions 
through  convoluted  and  obtuse  trade 
language  that  can  confuse  even  the  well- 
educated  reader.  In  a  classic  example  of 
"trade   speak,"   for  example,   NAFTA 
Article  316  allows  expon  restnctions  to 
protect   exhaustible   resources   only   if 
"the    restnciion    does   not    reduce   the 
proportion   of  the   total   expon   ship- 
ments of  the  specific  good  made  avail- 
able to  that  other  Pany  relative  to  the 
total  supply  of  that  good  of  the  Parry 
maintaining  the  restriction  as  compared 
to  the  propomon  prevailing  in  the  most 
recent  36-month  penod  for  which  dau 
are  available  pnor  to  the  imposition  of 
the  measure,  or  in  such  other  represent- 
ative penod  on  which  the  Parties  may 
agree." 

"Imagine   trying  to   negotiate   trade 


provisions  for  a  global  climate  protocol 
within  the  confines  of  that!"  wrote  Wash- 
ington, D.C.,  artomey  James  Losey  in 
his  analysis  of  NAFTA. 

Nowhere  is  the  potential  impaa  of 
NAFTA  more  apparent,  or  more  fright- 
ening to  environmentalists,  than  along 
the  corridor  that  follows  the  1,95 1  -mile 
U.S. -Mexican  border.  Here,  under  a 
scheme  developed  dunng  the  1960s, 
some  2,000  mostly  U.S.-owned  assem- 
bly plants  known  as  maquiladoras  oper- 
ate, producing  everything  from  auto- 
mobiles and  television  sets  to  hand-tied 
fishing  leaders.  For  the  most  pan  they 
are  windowless  steel  warehouses  owned 
by  such  U.S.  giants  as  Ford,  General 
Motors  and  Du  Pont.  Crowded  into  neat, 
fenced-in  indusmal  parks,  they  stand 
in  stark  contrast  to  the  impoverished 
colonias  where  many  of  the  workers 
and  those  seeking  work  live  in  hovels  of 
cardboard  and  corrugated  tin.  Designed 
to  spur  employment  in  the  region  while 
protecting  Mexican  industries,  the 
maquiladoras  impon  all  their  materials 
from  the  U.S.  and  ship  finished  prod- 
ucts back  virtually  duty-free,  uking  ad- 
vantage of  cheap  labor  and  in  some 
cases  lax  enforcement  of  environmental 
laws.  When  the  peso  crashed  in  1982, 
Mexican  labor  became  among  the  world's 
cheapest  and  the  maquiladoras  thnved. 
They  now  employ  about  a  half-million 
people  and  provide  Mexico  with  its 
second-greatest  source  of  foreign  dol- 
lars, exceeded  only  by  oil  exports. 

But  the  border  region  was  ill-equipped 
to  handle  the  rapid  industrialization  and 
accompanying  populanon  growth.  As  a 
result.  It  has  grown  into  one  of  the  most 
polluted  comdors  in  the  world.  Few 
areas  have  running  water  or  sewage- 
treatment  facilities.  Just  across  the  bor- 
der from  El  Paso,  Texas,  for  example, 
Ciudad  Juarez  pumps  22  million  gallons 
of  untreated  household  and  industrial 
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The  problem  is  not  lack  of  environmental 

LAWS  IN  the  border  REGION.  MeXICO  HAS  A 

relatively  full  complement  of  protective 
STATUTES.  The  problem  is  enforcing  them. 


waste  daily  into  an  18-mile-long  open 
ditch  that  skirts  the  Rio  Grande. 
Matamoras,  )ust  south  of  Brownsville, 
Texas,  and  Tijuana  add  another  27  mil- 
lion gallons  of  raw  sewage  to  nearby 
streams  every  day.  Hepatitis  and  tuber- 
culosis are  common  on  both  sides  of 
the  border,  and  the  incidence  of 
anencephaly-births  of  babies  without 
brains— is  three  times  the  U.S.  average. 
The  Amencan  Medical  Association  has 
called  the  border  area  a  "virtual  cesspool." 

"The  main  thing  we  see  is  that 
(NAFTA)  is  pan  of  a  plan  to  move 
maquiladoras  fanher  south,  creating  a 
border  pollution  zone  throughout  the 
country,"  says  Michael  Gregory,  direc- 
tor of  Anzona  Toxics  Information,  a 
nonprofit  group  based  in  Bisbee,  about 
ten  miles  from  the  border. 

The  problem  is  not  lack  of  environ- 
mental laws  in  the  border  region.  Mex- 
ico has  a  relatively  full  complement  of 
protective  statutes  wnnen  with  guid- 
ance from  the  U.S.  Environmental  Pro- 
tection Agency.  The  problem  is  enforcing 
them.  Under  pressure  to  clinch  the  deal 
on  NAFTA,  President  Salinas  has  stepped 
up  enforcement  efforts  on  the  border, 
quadrupling  the  number  of  environ- 
mental inspectors  and  even  temporarily 
closing  a  few  maquiladoras  violating 
environmental  laws.  He  has  also  pledged 
$460  million  to  build  roads  and  sewage- 
treatment  plants  under  a  new  border 
plan  developed  by  the  two  countries. 

"It's  clear  that  Mexico  has  come  fur- 
ther over  the  last  couple  of  years  on 
environmental  regulations  and  enforce- 
ment of  those  regulations  than  in  the 
previous  20  years,"  says  Geof  Land, 
program  manager  of  the  Border  Ecol- 
ogy Project,  a  grassroots  group  in  Naco, 
Anzona.  "But  it's  difficult  to  say  how- 
effective  those  steps  are  going  to  be 
because  they  are  pnmanly  politically 
motivated.  You  still  have  cases  of  com- 


panies that  are  blauntly  in  noncompli- 
ance with  existing  legislation  and  still 
dumping.  Really  nothing  has  changed 
as  far  as  the  bottom  line  goes.  Toxics  in 
the  water.  Air  pollution.  Pesticide  use  is 
virtually  out  of  control." 

The  Bush  administration  promised 
that  NAFTA  would  not  create  a  haven 
south  of  the  border  for  dirty  industries, 
even  though  the  proposed  agreement 


duction  and  silverware  manufacturing. 
At  this  level,  Chapman  suggests,  envi- 
ronmental protection  costs  could  signif- 
icantly affect  a  company's  decision  to 
move  south.  "In  a  meeting  with  the 
director  of  environmental  planning  for  a 
major  Mexican  industrial  city,  1  was  told 
that  there  would  be  no  movement  to 
control  industrial  pollution  because  in- 
dustrial production  for  export  to  the 
U.S.  was  the  basis  for  economic  growth," 
Chapman  testified  before  the  U.S.  Inter- 
national Trade  Commission.  "The  di- 
rector noted  this  comment  from  a  Dutch 
industrialist:  "I  do  everything  with  waste 
that  I  couldn't  do  in  the  Netherlands. 
Here  I  throw  it  in  the  sewers  and  you 
don't  charge  me  for  it.'  This  is  the  rule 
rather  than  the  exception  m  Mexican 
industries." 


does  not  require  any  specific  standards 
in  Mexico.  In  addition,  many  free-trade 
advocates  claim  that  environmental  pro- 
tection measures  amount  to  no  more 
than  three  percent  of  overall  operating 
costs  for  the  dirtiest  industnes,  too  little 
to  pull  a  company  south. 

Duane  Chapman,  professor  of  resource 
economics  at  Cornell  University,  disa- 
grees. In  an  intensive  study  of  industnes 
in  the  U.S.,  Mexico,  Chile,  Zaire, 
Zimbabwe  and  South  Afnca,  he  found 
thai  pollution  control  accounted  for  14 
to  25  percent  of  overall  operating  costs 
in  three  of  the  dirtiest  industries- 
automobile  manufactunng,  copper  pro- 


Conservation  groups  also  argue  that 
NAFTA  would  provide  no  mechanism 
for  funding  pollution  cleanup  or  control 
and  would  grant  the  power  of  dispute 
resolution  to  secret  trade  panels,  effec- 
tively leaving  the  public  helpless  to  en- 
force environmental  laws.  One  clause 
would  even  allow  a  party  to  challenge  a 
measure  that  does  not  expressly  violate 
NAFTA  but  causes  it  to  miss  an  eco- 
nomic opportunity.  President  Chnton 
addressed  these  concerns  dunng  the 
election  campaign  by  calling  for  side 
agreements  to  protect  the  environment. 

During  the  campaign.  President  Clinton 
also  called  for  a  tnlateral  commission  to 


14       DEFENDERS  •  WINTER    I992/9J 


266 


monitor  the  environmental 
effects  of  NAFTA,  a  move 
supponed  by  the  environ- 
mental community  but  only 
if  such  a  body  has  real  clout. 
"A   trilateral   commission 
compnsed  of  nothing  more 
than  an  intermittent  senes 
of   ministerial   meetings, 
forced  to  scramble  for  a 
budget,  devoid  of  investi- 
gaave  or  enforcement  pow- 
ers, and  closed  to  public 
participation  will  do  nothing  to  improve 
the  environment  in  the  member  coun- 
tnes,"  warned  Rob  Housman  and  Paul 
Orbuch  of  the  Center  for  International 
Environmental  Law  in  a  November  let- 
ter to  the  Sute  Depanment. 

But  even  if  efforts  to  green  NAFTA 
succeed,  they  could  be  undermined  by 
the  laicst  negotiating  round  of  GATT, 
the  agiecment  that  governs  90  percent 
of  the  world's  trade.  GATT  was  created 


_  attheendof  World  War  11  in 

an  anempt  to  help  rebuild 
From  El  Paso,  the  the  devastated  economies 

first  impression  of  Europe  and  prevent  a 

of  bigger  Suarez  repetition   of  the  depres- 

is  polluted  air.  In  sions  that  spurred  the  rise 

Nogales,  Sonora,  of   Nazi   Germany.   This 

shanties  house  the  complex   legal   document 

workers  at  one  of  provides  a  worldwide  sys- 

the  maquiladoras  tem  of  trade  rules,  modi- 

along  the  border.  fied  by  numerous  prece- 

dents and  supplementary 
agreements,  that  have  been 
accepted  by  1 08  signatory  nations.  It  also 
has  a  governing  body  based  in  Geneva 
that  administers  the  agreement.  Today 
GATT  regulations  govern  trade  in  some 
$54  trillion  worth  of  goods  and  services 
annually.  NAFTA  itself  incorporates  many 
elements  of  GATT  by  reference. 

Despite  Its  length  and  complexity, 
GATT  IS  based  on  a  few  simple  princi- 
ples. The  fir^t  is  nondiscrimination.  Each 
signatory   nation   is  required  to  grant 


"most-favored-nation"  sutus  to  all  other 
signatories,  meanmg  that  any  trade  pnv- 
ilege  it  grants  to  one  must  be  granted  to 
all  signatones.  The  second  pnnciple  is 
reduction  of  impon  protection.  To  this 
end,  GATT  seeks  to  eliminate  quantita- 
tive restncoons  on  imports,  such  as 
quotas,  impon  bans  and  other  non-tariff 
restrictions  on  trade.  Tariffs— duties  placed 
on  imports— are  the  only  trade  protec- 
oons  generally  allowed  by  GATT,  though 
the  governing  body  actively  seeks  to 
reduce  them.  Seven  rounds  of  negotu- 
nons  over  the  last  40  years  have  led  to 
substantial  reductions  of  tariffs,  often 
accomplished  by  "binding,"  or  setting  a 
maximum  level  for  charges.  Tariff  re- 
duction has  spurred  a  tenfold  increase 
m  world  trade  since  GATT  took  effect 
m  1948. 

"National  treatment"  is  a  third  princi- 
ple of  GATT,  meaning  that  any  signa 
tory  country's  taxes  and  regulations 
cannot   discriminate   against   imported 
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goods.  "Fajr  trade"  is  another  GATT 
principle.  It  allows  countries  to  use  tar- 
iffs to  offset  "dumping"  of  goods  by 
other  countries  at  below  fair  market 
prices. 

One  of  the  most  important  and  con- 
troversial aspects  of  both  GATT  and 
NAFTA  is  the  process  of  dispute  resolu- 
tion. Countries  that  believe  they  are 
being  denied  benefits  under  GATT  by 
another  country  can  take  their  com- 
plaint to  a  dispute  resolution  panel.  In  a 
court-like  proceeding,  a  group  of  three 
to  five  trade  expens  will  hear  the  case, 
try  to  negotiate  a  settlement,  and  if  that 
fails  make  a  ruling  on  the  dispute.  Like 
most  trade  proceedings,  the  meetings 
are  held  in  utmost  secrecy.  The  panel 
will  then  send  its  decision  to  GATT's 
standing  council,  which  must  adopt  it 
by  consensus.  The  council  allows  retali- 
atory measures  if  the  grievances  con- 
tinue. The  recent  "chablis  war,"  in  which 
the  U.S.  threatened  a  200  percent  in- 
crease in  tariffs  on  French  wines  unless 
France  reduced  subsidies  on  oil  seeds, 
was  a  classic  example  of  potential  GATT- 
sanctioned  retaliation. 

If  the  dispute  over  agricultural  subsi- 
dies is  resolved,  trade  experts  say  the 
six-year-long  negotiations,  known  as  the 
Uruguay  Round,  might  soon  be  com- 
pleted. This  possibility  is  disturbing  to 
many  environmentalists  and  congres- 
sional leaders  who  say  the  current  draft, 
wntten  by  GATT  Director  General  Ar- 
thur Dunkel  of  Switzerland,  would  se- 
verely undermine  U.S.  environmental 
laws  as  well  as  international  environ- 
mental agreements.  Some  conservation 
groups  have  even  called  for  a  complete 
revision  of  GATT,  or  a  "Green  Round" 
of  negotiations. 

But  the  conflict  between  environmen- 
talists and  GATT  started  before  the 
release  of  the  Dunkel  draft.  It  focused 
on  U.S.  efforts  to  stem  dolphin  deaths  in 
the  eastern  Pacific  ocean.  For  years, 
tuna  boat  captains  have  set  purse  seine 
nets  on  dolphins  that  associate  with 
yellowfin  tuna,  a  practice  that  has  killed 
or  maimed  more  than  7  million  dol- 
phins since  1958  and  still  kills  more 
than  25,000  annually. 

To  deal  with  this  problem.  Congress 
in  1984  amended  the  Marine  Mammal 
Protection  Act  (MMPA)  with  provisions 


authorizing  the  embargo  of  tuna  from 
foreign  fleets  whose  dolphin  perform- 
ance was  not  comparable  to  that  of  the 
U.S.  fleet.  After  this  authority  was  ig- 
nored by  the  Reagan  administration, 
Defenders  of  Wildlife  with  other  groups 
in  1988  successfully  lobbied  Congress 
for  numerical  dolphin  kill  standards- 
based  on  the  U.S.  fleet's  performance— 
which  would  tngger  a  tuna  embargo  if 
exceeded.  The  1988  amendments  also 
authonzed  a  'ban  on  tuna  caught  by 
foreign  fleets  that  kill  more  than  a  speci- 
fied ratio  of  rare  dolphin  species. 

However,  the  Bush  administration  was 
no  more  enthusiastic  than  its  predeces- 
sor about  placing  embargoes  on  violat- 


complained  to  a  GATT  dispute  panel.  It 
niled  in  their  favor  in  August,  1991, 
sending  shock  waves  through  the  U.S. 
environmental  community. 

At  the  secret  dispute  hearings,  U.S. 
trade  lawyers  argued— some  would  say 
not  forcefully  enough— that  the  MMPA 
provisions  challenged  by  Mexico  are 
strictly  conservation  measures  and  are 
allowed  under  two  GATT  exemptions. 
GATTs  Articles  XX(b)  and  XX(g),  which 
are  panially  included  in  NAFTA,  allow 
trade  measures  "necessary  to  protect 
human,  animal  or  plant  life  or  health" 
and  "relating  to  the  conservation  of 
exhaustible.natural  resources." 

The  GATT  panel  interpreted  the  ex- 


ing  countries.  In  1990, 
Earth  Island  Institute  suc- 
cessfully sued  for  an  em- 
bargo on  tuna  from  Mexico 
and  other  countries  that 
were  not  complying  with 
the  MMPA's  sundards  for 
dolphin  kills.  Millions  of 
cans  of  "dolphin  unsafe" 
tuna  bound  for  the  U.S. 
were  barred  from  entry. 

Conservationists  cele- 
brated a  hard-won  victory.  But  Mexico 
charged  it  was  an  unfair  trade  barrier  and 
an  attempt  by  the  U.S.  to  extend  its  juris- 
diction into  international  waters.  Despite 
looming  NAFTA  negotiations,  Mexico 


g  emptions  as  applying  only 

within  the  jurisdiction  of  the 
Entangled  in  tuna  importing  country— mean- 

netting,  a  right  ing  within  200  miles  of  the 

whale  dolphin  is  U.S.coast.Althoughthede- 

hauled  in  by  the  cision  has  not  been  adopted 

crew  of  a  Japanese  by  the  full  GATT  council, 

fishing  boat.  The  it  has  sent  a  powerful  and 

U.S.  is  seeking  to  chilling  message  to  those 

protect  dolphins.  hoping  for  a  greener  GATT. 

But  Steve  Chamovitz,  a 
GATT  expert  and  analyst 
for  a  federal  economic  advisory  com- 
mittee, says  those  who  want  to  restruc- 
ture GATT  face  an  uphill  and  perhaps 
unwinnable  batde.  He  contends  that  both 
the  tuna-dolphin  dispute  and  GATT's 
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environmental  problems  in  general  can 
be  cured  with  relatively  simple  reforms, 
instead. 

"The  problems  with  GATT  and  the  en- 
vironment are  not  fundamental,  inher- 
ent defects  in  GATT,"  Chamovitz  says. 
"They  are  |ust  a  senes  of  bad  decisions 
by  GATT  panels.  GATT  has  eviscerated 
the  Article  XX(bi  and  XX(g)  exceptions 
to  the  point  that  there  is  very  Imle  left  in 
them.  Consequently,  national  programs 
that  are  perfectly  proper  and  not  protec- 
tionist can  be  stymied  by  GATT." 

The  crux  of  the  tuna-dolphin  issue,  as 
well  as  the  issue  of  saving  tropical 
rainforests  or  African  elephants,  is 
whether  one  country  can  use  trade  meas- 
ures to  protect  wildlife  or  the  environ- 
ment in  other  countnes  or  in  the  global 
commons  (the  high  seas  or  the  atmo- 
sphere). The  GATT  panel  used  the  term 
"extra)unsdictional"  to  describe  the  Ma- 
rine Mammal  Protection  Act.  "In  pnnci- 
ple,  it  is  not  possible  under  GATT's 
rules  to  make  access  to  one's  own  mar- 
ket dependent  on  the  domestic  environ- 
mental policies  or  practices  of  the 
exporting  countries,"  wrucs  Professor]. 
N.  Bhagwati  of  Columbi.i  L'niversity,  an 
adviser  to  Director  General  Dunkel. 

But  throughout  history,  many  coun- 
tnes, especially  economic  powers,  have 
used  their  market  power  to  advance 
noble  causes,  such  as  ending  the  slave 
trade  and  promoting  democracy.  Should 
sustainable  development  be  next? 

"No  question,  our  laws  protect  re- 
sources outside  our  borders,"  Chamovitz 
says.  "I  see  nothing  wrong  with  that.  It's 
perfectly  appropnate.  The  United  States 
has  been  doing  that  for  years.  Other 
countnes  do  it.  Treaties  require  it.  There 
IS  nothmg  GATT-illegal  about  it.  And 
there  has  never  been  a  coherent  argu- 
ment presented  as  to  why  it  would  be." 
If  the  panel  repons  are  corrected,  he 
adds,  the  broad  language  of  Anicle  XX 
will  cover  almost  any  legitimate  envi- 
ronmental concern.  At  present,  the 
Uruguay  Round  of  GATT  has  not  ad- 
dressed a  reformed  interpretation  of  Ar- 
ticle XX. 

The  key  concept  linking  trade  and  the 
environment,  especially  as  it  relates  to 
trade  with  developing  nations,  is 
sustainability.  This  term  means  many 
things  to  many  people.  The  United  Na- 


The  crux  of  the  tuxa-dolphlx  issue  is 
whether  one  country  can  use  trade  measure; 
to  protect  wildlife  or  the  environment  in 
other  countries  or  l\  the  global  commons. 


tions  Conference  on  Environment  and 
Development  (UNCED)  defined  as 
"sustainable"  development  that  "meets 
the  needs  of  the  present  without  com- 
promising the  ability  of  future  genera- 
nons  to  meet  theu-  own  needs."  Although 
conservationists  use  various  definitions, 
they  include  sustainable  agnculture,  for- 
estry and  fishing,  practices  that  could 
provide  significant  protection  of  the 
world's  dwindling  biological  diversity. 

A  crucial  step  toward  sustainable  de- 
velopment advocated  by  conservation- 
ists is  the  inclusion  of  environmental 
costs  in  a  product's  market  pnce,  a 
process  known  as  cost  internalization  or 
full-cost  pncing.  When  tropical  hard- 
woods are  bought  from  Malaysia,  for 
example,  the  timber's  pnce  would  in- 
clude the  lost  benefits  of  the  sunding 
forest,  such  as  oxygen  production,  soil 
and  water  retention  and  biological  di- 
versity. At  present,  no  appropnate  price 
ad|ustment  is  made  for  lost  forests. 

A  few  industnes  already  internalize 
some  environmental  costs  by  including 
pollution  control  expenses  in  the  final 
pnces  of  their  products.  But  the  added 
cost  to  a  U.S.  steel  manufacturer,  for 
example,  of  complying  with  the  Clean 
Air  Act  can  make  its  pnces  higher  than 
those  of  certain  foreign  steel  manufac- 
turers not  subject  to  such  regulation. 
The  U.S.  could  offset  this  pnce  disad- 
vantage in  two  ways:  it  could  place  a 
tanff  on  foreign  products  equal  to  the 
cost  of  environmental  protection,  or  it 
could  subsidize  U.S.  steel  mills  for  the 
cost  difference.  "A  green  tanff  would 
provide  funds  that  could  be  immediately 
loaned,  at  Imle  or  no  interest,  to  less- 
developed  producers  to  upgrade  pollution 
controls  or  land-management  practices," 
notes  John  Fitzgerald,  Defenders  of 
Wildlife's  director  of  wildlife  law. 

Unfortunately,  GATT  precludes  both 
the   tariff  and    subsidy   methods  of 


cost-adjusting  because  it  bans  discrimi- 
nation between  like  products  on  the 
basis  of  their  method  of  production. 
Michael  Porter,  an  international  trade 
expert  at  the  Harvard  Business  School, 
contends  that  countnes  may  actually 
gain  a  competitive  advantage  by  raising 
environmental  standards.  Such  stand- 
ards, he  argues,  promote  technological 
advances  that  make  environmental  pro- 
tection cheaper.  In  other  words,  green 
subsidies  would  enable  industnes  to  stay 
competitive  while  meetmg  higher  stand- 
ards and  becoming  more  efficient. 

But  GATT  oudaws  even  short-term 
adjustment  mechanisms— a  senous  short- 
coming of  the  Dunkel  draft,  according 
to  prominent  Washington  anomey  Ken- 
neth Berlin.  "Earlier  drafts  permitted 
environmental  subsidies  as  an  exception 
to  regular  GATT  obligations,"  Berim 
wrote  in  a  recent  paper  on  trade  and  the 
environment.  "Although  exceptions  for 
research  and  regional  aid  remam  in  the 
Dunkel  draft,  the  exception  for  specific 
environmental  subsidies  was  deleted,  par- 
tially at  the  insistence  of  the  United 
States." 

This  "method  of  production"  distinc- 
tion was  another  area  where  MMPA  ran 
afoul  of  GATT.  To  the  GATT  panel, 
tuna  was  tuna,  regardless  of  the  way  it 
was  caught.  "Even  though  population 
estimates  for  rwo  species  of  dolphms 
have  declined  by  more  than  60  percent 
as  a  direct  result  of  the  purse  seine  tuna 
fishery,  the  panel's  interpretanon  of  GATT 
does  not  appear  to  allow  goods  from 
unsusuinable  production  methods  to 
be  embargoed  by  the  importing  coun- 
try. At  the  very  least,  unsustainable  and 
subsundard  harvesting  processes  must 
be  subject  to  trade  sanctions,  enforcea- 
ble by  an  m|ured  party  of  the  importiiig 
country,"  explains  Defenders'  Fitzgerald. 
Another  way  trade  measures  can  be 
used  to  promote  susuinablc  develop- 
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Creating  a  framework  for  liberalized 
trade  and  sustaln'able  development  will 
require  bridging  the  chasm  between  the 
developed  north  and  developing  south. 


ment  is  to  limit  expons  of  raw  materials 
and  increase  the  production  of  finished 
goods  made  from  those  materials  within 
a  country.  Brazil,  for  instance,  will  earn 
more  exporting  rosewood  guitars  than 
raw  rosewood  logs.  The  same  is  true  of 
rawlog  expons  from  the  beleaguered 
Pacific  Northwest.  The  income  gener- 
ated from  this  additional  processing 
would  take  some  of  the  economic  pres- 
sure off  the  natural  resource,  especially 
in  developing  countries  where  there  is 
intense  pressure  to  sell  raw  materials  to 
raise  foreign  revenue.  Furthermore,  econ- 
omists routinely  criticize  whole-log  ex- 
pons because  they  depress  the  price  of 
whole  logs  and  encourage  overcutting 
to  make  up  for  the  shortfall  in  income. 

Again,  however,  GATT  establishes  a 
roadblock  by  generally  forbidding  such 
expon  controls.  One  of  the  major  cnti- 
cisms  of  GATT  from  developing  na- 
tions is  that  It  has  done  little  to  thwan 
tariff  escalation,  the  practice  of  increas- 
ing duties  as  goods  become  more 
processed.  This  system  of  staggered  du- 
ties would  make  it  much  more  expen- 
sive for  Malaysia,  for  example,  to  sell 
automobile  tires  to  the  U.S.  than  raw 
rubber.  Third  WoHd  countries  have 
complained  that  this  gives  industrial  na- 
tions cheap  access  to  raw  matenals  in 
developing  countnes  while  discourag- 
ing local  manufacturing. 

Still  another  way  to  promote  susuin- 
able  development  in  less-developed 
countries— in  a  manner  consistent  with 
free  trade— is  through  debt-for-nature- 
swaps,  engineered  by  lender  govern- 
ments as  well  as  private  groups.  These 
enterprising  arrangements  enable  devel- 
oping countries  to  receive  debt  relief  in 
return  for  conservation  projects  within 
their  borders.  Conservation  Intemaoonal, 
a  Washington-based  nonprofit  group, 
pioneered  the  first  such  deal  in  1987 
with  Bolivia,  buying  pan  of  that  coun- 


try's national  debt  in  return  for  a  Bolivian 
commitment  to  proper  management  of 
the  Bern  Biosphere  Reserve  in  the  nonh- 
eastem  comer  of  the  country.  About 
half  a  dozen  such  swaps  have  been 
completed  and  more  are  in  the  works. 
The  swaps  simultaneously  ease  the  eco- 
nomic burdens  of  developing  countries 
and  preserve  biodiversity. 

Threatened  by  various  unsustainable 
practices  around  the  globe,  particularly 
in  less-developed  countnes,  biological 
diversity  is  a  crucial  barometer  of 
susuinabiliry.  And  making  biodiversity 
pay  could  be  one  way  to  curtail  what 
Harvard  biologist  E.  0.  Wilson  calls  "the 
sixth  great  spasm  of  exunction"— the 
possible  loss  of  a  founh  of  the  Eanh's 
living  species  within  the  next  50  years  if 
the  current  pace  of  habitat  destruction 
continues.  Nearly  a  quaner  of  all  medic- 
inal prescnptions  in  the  U.S.  alone  are 
based  on  plant  or  microbial  products. 
The  anticancer  agent  vincnstine  was 
recently  discovered  m  the  Madagascar 
penwinkle.  Hundreds  of  alkaloids  from 
flowenng  plants  have  proved  useful  as 
medicinals,  yet  thus  far  only  about  5,000 
of  an  estimated  250,000  Ipecies  have 
been  screened  for  potential  uses. 

In  a  purely  economic  sense,  the  po- 
tential profits  from  a  protected  living 
rainforest  could  be  suggering.  Realizing 
those  profits  will  not  always  be  easy.  It 
takes  advanced  technology  to  screen 
natural  substances  for  medicinal  value- 
technology  few  developing  countnes  pos- 
sess. But  in  a  positive  step  forward, 
Merck  and  Company,  the  world's  larg- 
est pharmaceutical  firm,  last  year  paid 
Costa  Rica's  Institute  for  Biodiversity 
$1  million  and  agreed  to  pay  a  royalty 
on  any  commercially  viable  products 
for  the  nght  to  do  "chenucal  prospecting" 
in  the  Cosu  Rjcan  rainforest.  This  en- 
deavor is  not  without  drawbacks.  No 
one  knows  what  a  rainforest  is  wonh  as 


a  pharmaceutical  source.  One  trade  ex- 
pen  familiar  with  the  Merck  deal  specu- 
lated that  Costa  Rica  may  have  sold  its 
binhnght  for  a  mess  of  pottage.  And 
what  happens  after  all  the  species  are 
screened  and  the  useful  chemicals  have 
been  synthesized.'  Will  the  logging  trucks 
then  roll  in? 

Pan  of  the  problem  of  increasing  the 
economic  value  of  biodiversity  lies  in 
the  U.S.  biotechnology  industry's  reluc- 
tance to  share  technologies  or  royalues 
with  the  developing  nations  where  the 
building  blocks  of  products  are  found. 
In  the  Uruguay  Round  of  GATT  they 
have  insisted  on  protecuon  of  intellec- 
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tual  proper!)   rights,  such 
as  biotechnology  patents, 
claiming  such  protection  is 
crucial  to  the  development 
of  biotcch  products.  Indus- 
in.'s  position  was  evident 
during  negotiation  of  the 
biodiversity    convention 
approved  by  most  nations 
in  Rjo  last  June.  President 
Bush  declined  to  sign  the  treaty,  arguing 
It  would  hun  the  U.S.  biotechnology 
industry  hy  not  providing  adequate  pro- 
tection for  intellectual  propern-  nghis. 
Developing  countries,  where   most  of 
the  world's  species  exist,  counter  that 


_  they  deserve  |ust  compen- 

sation  for   keeping  their 
A  cattle  ranch  in  ecosystems  intact. 

Tamautipai  Slate  This   insistence  on  the 

created  by  slash-  protection,   or  extension, 

and-hum  clearing,  of   intellectual    property 

one  of  the  threats  nghts  has  fueled  the  grow- 

to  border  wildlife.  ing  nft  between  the  First 

and  Third  Worlds.  "It  is 
costly,  particularly  to  de- 
veloping nations,  not  only  to  install 
pollution  equipment,  but  also  to  protect 
natural  resources  and  to  build  the  infra- 
structure necessary  to  ameliorate  the 
impact  of  increased  development  result- 
ing from  freer  trade,"  Kenneth  Berlin  has 


pointed  out.  "The  industnal  nations  will 
have  to  bear  some  of  this  cost,  and  it 
would  be  advisable  for  the  international 
community  to  address  this  issue  directly 
as  was  attempted,  with  relatively  little 
success,  at  the  Rio  Summit." 

Creating  a  global  framework  for  liber- 
alized trade  and  sustainable  develop- 
ment will  require  bndging  the  chasm 
between  the  developed  North  and  de- 
veloping South.  Such  countnes  as  Ma- 
laysia and  India  are  already  skeptical 
about  trade  restnctions  based  on  the 
premise  of  environmental  protection, 
labeling  them  "eco-impenalist."  Win- 
ning the  suppon  of  developing  nations 
will  be  crucial.  Besides  containing  most 
of  the  world's  biodiversity,  they  are 
home  to  77  percent  of  the  world's 
human  population,  a  figure  projected  to 
rise  sharply  in  the  coming  years.  Yet  the 
average  per  capita  gross  national  prod- 
uct of  countries  in  the  Southern  Hemi- 
sphere IS  only  SIX  percent  of  that  in  the 
North.  "A  more  equitable  distnbution 
of  political  pov^■e^,  wealth  and  land  is  a 
prerequisite  in  many  of  these  countnes 
for  any  successful  effort  to  rescue  their 
environments  and  societies,"  wrote  Vice 
President  Al  Gore  in  his  best-selling  book 
Earth  In  the  Balance. 

Bndging  the  gap  between  environ- 
mentalists and  free  traders  should  not 
be  as  hard.  As  Malcolm  Gillis  of  Duke 
University  has  stated,  "The  dichotomy 
that  many  perceive  to  have  ansen  be- 
tween economics  and  ecology  is  false 
and  has  persisted  pnmanly  because  of 
bad  economics."  Heeding  such  advice, 
Frank  Popoff,  chairman  and  chief  exec- 
utive officer  of  Dow  Chemical  Corpora- 
tion, urged  his  industry  last  October  to 
move  toward  full-cost  pncing  and  in- 
creased environmental  protection  as  "a 
maner  of  economic  survival."  Percep- 
tive panicipants  in  world  trade  discus- 
sions are  coming  to  recognize  that  like 
the  Hatfields  and  McCoys  who  ended 
their  feud  in  mamage,  trade  and  envi- 
ronmental protection  must  merge  if  the 
world's  burgeoning  human  population 
is  to  build  a  satisfactory  foundation  for 
the  long  future.  D 

William  j.  Snape  III  is  associate  counsel 
for  Defenders  of  Wildlife.  Joel  Bourne  is 
a  former  assoaate  editor  of  this  magazine. 
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ENVIRONMENTAL  IMPACT  OF  THE 

NORTH  AMERICAN  FREE  TRADE  AGREEMENT 

ON  THE  U.S.-MEXICO  BORDER  REGION 


INTRODUCTION 

For  the  residents  of  the  region  bordering  Mexico,  the  North 
American  Free  Trade  Agreement  (NAFTA)  is  an  issue  of  great 
importance  and  concern. 

On  the  one  hand,  there  are  environmental  concerns.  For  the 
people  who  live  in  the  region  bordering  Mexico,  the  environmental 
impact  of  the  NAFTA  is  a  real  and  tangible  issue;  one  which  affects  the 
lives  of  the  border  residents  on  a  daily  basis.  After-all,  it  is  they  who 
breath  the  air  and  drink  the  water  which  may  be,  and  indeed  the  latter 
is,  highly  polluted. 

On  the  other  hand,  there  is  the  promise  of  increased  economic 
activity  and  greater  economic  development.  For  a  region  with  a  level  of 
economic  development  more  in  line  with  that  of  developing  countries 
than  the  world's  most  prosperous  country,  this  is  a  great  motivation. 
(For  an  elaboration  of  this  point  and  for  more  statistics  on  the  economic 
plight  of  the  border,  please  see  Appendix  I.) 
ENVIRONMENTAL  CONCERNS 

For  the  residents  of  this  region,  the  environmental  impact  of  the 
NAFTA  is  one  that  will  significantly  affect  every  aspect  of  their  lives.  In 
transportation,  for  example,  the  Port  of  Laredo  handles  approximately 
30,000  south-bound  loaded  trailer-trucks  every  month.  This  does  not 
include  thousands  of  empty  trailer-trucks,  nor  does  it  include  close  to 
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9,000  smaller  trucks  and  over  500,000  other  private  vehicles.  (For 
detailed  statistical  data  on  cross-border  vehicular  traffic,  please  see 
Appendix  II.) 

If  recent  trends  continue,  all  of  these  numbers  will  double  every 
five  to  seven  years.  The  implementation  of  the  NAFTA  will  most  likely 
accelerate  this  growth,  probably  substantially. 

The  border  region  is  hardly  prepared  to  cope  with  the 
environmental  impact  of  this  traffic  now,  and  will  be  less  prepared  to 
manage  the  environmental  impact  of  the  expected  increase  in  the  traffic 
which  will  have  to  go  through  different  border  cities  and  roads  to 
accommodate  the  growth. 
ECONOMIC  CONCERNS 

The  residents  of  the  border  region  also  have  a  second,  maybe  more 
significant  concern,  that  is  the  economic  status  of  the  region.  The  cities 
and  counties  on  the  border  with  Mexico  are  among  the  poorest  in  the 
country.  For  example,  per  capita  income  in  Laredo  and  many  other 
border  communities  is  less  than  50%  of  the  average  for  the  United 

States. 

Furthermore,  and  more  specifically,  border  towns  lack  a 
manufacturing  base,  they  are  deficient  in  economic  infrastructure,  and 
generally  lack  economic  diversity  needed  for  sustainable  economic 
growth  and  development.  (For  example,  despite  enormous  improvement 
in  recent  years,  Laredo's  economy  still  suffers  from  lack  of  infrastructure; 
11%  of  its  private  sector  employment  is  in  retailing  which  is  highly 
susceptible  to  exogenous  variables;  and,  its  manufacturing  labor  force  is 
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one-fifth  of  the  national  average.     (For  more  details,  please  see 
Appendix  III.) 

Given  the  reality  of  the  situation,  for  the  residents  of  the  region 
bordering  Mexico,  striking  a  reasonable  balance  between  economic 
considerations  and  environmental  concerns  is  a  necessity,  not  a  luxury. 
For  the  region,  the  NAFTA  may  bring  about  such  a  balance.  It  may  also 
help  the  region  get  out  of  its  economic  quagmire.  In  this  context, 
NAFTA  could  serve  as  a  blueprint  for  a  promising  future. 

For  the  region  bordering  Mexico,  and  for  the  rest  of  the  country 
for  that  matter,  NAFTA  is  not  a  panacea,  nor  is  it  a  cure-all.  In  fact,  it 
is  well  understood  that  NAFTA  will  bring  about  its  own  problems. 
Minimally,  it  will  adversely  affect  some  sectors  of  the  region's  economy, 
and  will  require  some  structural  adjustment  on  the  part  of  some  other 
sectors.  But  overall,  the  North  Agreement  Free  Trade  Agreement  will 
benefit  the  border  region  and,  therefore,  it  should  be  ratified  and 
implemented  as  soon  as  possible. 
CONCLUSIONS 

The  implementation  of  the  North  American  Free  Trade 
Agreement  will  increase  economic  activity  in  the  region  bordering 
Mexico.  In  particular,  it  will  expand  international  trade  across  the 
border.  Considering  the  significance  of  this  sector  in  the  region's 
economy,  this  could  mean  more  economic  activity,  and  more  jobs,  in  the 
region.  For  a  region  with  unemployment  rates  which  have  rarely  been 
in  single-digits,  and  are  often  twice  the  national  average,  this  depicts  a 
very  promising  future.  (Appendix  IV  depicts  the  history  of  the  unemploy- 
ment picture  in  the  region  in  comparison  with  the  U.S.  average.) 
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On  the  other  hand,  this  expanded  trade  will  also  translate  into 
increased  cross-border  transportation,  that  is  more  trucks  and  trains 
going  through  the  border  cities  and  towns. 

A  great  deal  of  planning  will  be  required  to  prepare  for  this 
increased  transportation  and  to  avoid  more  traffic  jams,  more  air 
pollution,  more  noise  pollution,  and  more  water  pollution.  Additionally, 
in  building  more  roads  and  bridges  to  accommodate  this  growth  it  will 
be  veiy  important  to  be  cognizant  of  their  impact  on  the  animal  and 
plant  life  in  the  region. 

The  first  step  in  solving  any  problem  is,  of  course,  understanding 
the  problem.  In  the  case  of  the  environmental  hazards  of  the  U.S.- 
Mexico border  region,  this  point  has  not  yet  been  reached.  The 
magnitude  of  the  quandary,  even  in  the  simple  case  of  the  transportation 
of  hazardous  materials  through  the  region,  is  at  best  only  partially 
known. 

Only  in  recent  months  ■fia*  serious  attempts  been  made  to  keep 
track  of  the  transportation  of  hazardous  and  chemical  materials  through 
the  border.  The  progress  made  in  this  area  in  recent  months 
notwithstanding,  the  available  information  is  at  best  inadequate. 

Regardless  what  else  is  decided  about  the  environmental  impact 
of  the  NAFTA,  it  is  strongly  recommended  that  steps  be  taken  to  gain 
an  understanding  of  the  problem,  and  at  least  measure  its  magnitude. 
Until  this  step  is  taken,  any  actions  taken  to  resolve  the  problem  can 
hardly  be  effective. 

Finally,  for  the  residents  of  the  region  bordering  Mexico,  it  is 
extremely  important  that  a  reasonable  balance  is  maintained  between  the 
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tangible  and  basic  economic  needs  of  the  region  and  the  environmental 
concerns  of  its  residents.  In  this  context,  environmental  concerns  must 
be  given  due  consideration.  This,  however,  does  not  include  holding 
NAFTA's  ratification  hostage  to  idealistic  environmental  goals  of 
external  constituencies.  Doing  so  is  a  detriment  to  bringing  economic 
development  to  the  region  bordering  Mexico;  and  this  is  a  luxury  that  a 
region  with  a  per  capita  income  one-half  of  the  national  average  cannot 
afford. 
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Appendix  I 

COMPARISON  OF  PER  CAPITA  INCOME 
BORDER  REGION,  U.S.  AND  SELECTED  LDCs 

(In  U.S.  Dollars) 

PER  CAPITA  INCOME  FOR  SELECTED 
BORDER  CITIES  IN  TEXAS: 

Del  Rio  $  7,631 

Laredo  ^-^^^ 

Brownsville  9,728 

Eagle  Pass  10,326 

El  Paso  11'545 

PER  CAPITA  INCOME  FOR  THE  UNITED  STATES:  $18,696 

PER  CAPITA  INCOME  FOR  SELECTED  LDQ: 

Saudi  Arabia  $  "7.050 

Israel  10.920 

Singapore  11,160 

Hong  Kong  11.490 

United  Arab  Emirates  19,840 


Sources:  U.S.  Department  of  Commerce,  Survey  of  Current 
Business.  Washington,  DC:  U.S.  Government  Printing 
Office,  April  1992  and  The  World  Bank,  World 
DRVRlopment  Report  1992.  Oxford:  Oxford  University  Press, 
1992. 
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Executive  Summary 


The  professed  goal  of  the  United  Nations  Conference  on  Environment  and  Development 
(UNCED)  is  to  reorient  global  thinking,  actions,  and  institutions  to  the  need  for  environmen- 
tally sustainable  development.  By  failing  to  address  the  enormous  impacts  of  trade  policies  on 
environment  and  development,  UNCED  runs  the  risk  of  becoming  both  marginal  and  irrele- 
vant 

To  date,  global  and  regional  trade  initiatives  such  as  the  General  Agreement  on  Tariffs  and 
Trade  (GATT)  and  the  North  American  Free  Trade  Agreement  (NAFTA)  have  failed  to  effec- 
tively address  environmental  and  development  concerns.  Moreover,  it  is  argued  that  "freer" 
trade  is  all  that  is  needed  to  increase  economic  growth  and  so  liberate  resources  for  environ- 
mental protection  and  development.  In  the  past,  however,  imregulated  trade-based  growth  has 
led  to  the  overexploitation  of  natural  resources;  the  transfer  of  obsolete  and  dirty  industries  to 
Southern*  coimtries,  the  replacement  of  domestic  food  production  by  envirorunentaUy  tmsoimd 
export  monoculture,  destruction  of  native  and  local  commuruties,  and  the  persistent  impover- 
ishment of  iiKreasing  numbers  of  people  in  both  North  and  South. 

International  trade  can  have  both  positive  and  negative  effects;  Greenpeace  is  not  against 
trade  jier  se.  Greenpeace's  concern  is  the  lack  of  attention  to  the  social  and  environmental  conse- 
quences of  "free  trade"  and  the  fact  that  certain  trade  rules  uimecessarily  impede  natioiud  ef- 
forts to  protect  health  and  the  environment. 

Current  trade  negotiations,  by  vastly  expanding  the  scope  of  existing  trade  disciplines  and 
deregulating  the  international  economy,  will  make  the  environmental  consequences  of  trade- 
led  growth  even  more  severe.  Among  the  findings  of  this  report  are  the  follovwng: 

1)  By  removing  restraints  to  foreign  investment,  free  trade  agreements  could  encourage  the 
movement  of  dirty  industries  from  North  to  South.  Even  UNCED  essentially  endorses  the  con- 
cept of  dirty  industry  movement  by  concluding  that  a  higher  level  of  envirorunental  tolerance 
should  be  a  factor  of  comparative  advantage  for  the  South. 

(2)  By  imposing  U.S.-type  protection  for  intellectual  property  rights  such  as  patents,  copy- 
rights, and  so-called  "trade  secrets,"  free  trade  agreements  wdll  accelerate  the  transfer  of  re- 
sources, including  genetic  resources  such  as  seeds  and  medicinal  plants,  from  South  to  North, 
limiting  the  South's  ability  to  bypass  destructive  Northern  technology.  Between  $43  and  $102 
billion  a  year  could  be  transferred  from  South  to  North  in  such  royalty  payments. 

(3)  By  attempting  to  harmortize  national  laws  to  international  standards,  especially  in  the 
pesticide  residue  and  food  safety  arects,  countries  with  stricter  national  legislation  could  be  pro- 
hibited from  exceeding  the  international  standards.  Thus  local  or  national  decision-making  is 
sacrificed  to  an  international  body  (the  Codex  Alimentarius)  that  is  dominated  by  agribusiness 
interests  and  accotmtable  to  no  one. 

(4)  A  number  of  environmental  treaties  are  being  negotiated  parallel  to  UNCED.  Free  trade 
agreements  could  uiKlermine  these  and  other  international  treaties  that  discourage  trade  in  haz- 
ardous products  (such  as  CPCs)  and  hazardous  wastes  by  limiting  the  use  of  import  and  export 
restrictions  used  to  ensure  envirorunental  protection. 

(5)  Domestic  environmental  health  and  safety  measures  are  automatically  siispect  and  the 
burden  is  on  the  regulating  govenunent  to  defend  its  actions.  Thus  free  trade  agreements  could 
override  legitinnate  r\ational  envirorunental  and  health  safety  regulations  by  striking  them 
down  as  non-tariff  barriers  to  trade. 

Throughout  this  report,  the  use  of  the  "Soutit"or  "Southern"  is  intended  to  cover  all  deoeloping,  lesser  devd- 
oped,  newly  industrialized,  and  Third  World  countries. 
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(6)  Free  trade  agreements  threaten  local  and  national  sovereignty  over  control  of  resources 
and  dedsion-nnaking  by  dismantling  the  ability  of  commimities  and  natioi\s  to  manage  their 
own  rates  of  resource  extraction  and  by  undermining  their  right  to  ban  the  importation  of  haz- 
ardous products  aiKl  waste,  or  products  made  with  hazardous  or  ecologically  destructive  proc- 
esses. 

(7)  Free  trade  rules  ignore  legitimate  concerns — including  concerns  expressed  in  UNCED  de 
bates — for  transparency,  accountability,  aiKl  citizen  participation  in  dedsion-maldng  because 
die  public  is  excluded  ^m  any  participation  in  the  trade-rules  process.  Negotiatioits  and  dis- 
pute-resolution mechanisms  remain  shielded  from  public  scrutiny  and  are  dominated  by  pri- 
vate interests. 

Greenpeace  believes  that  to  truly  meet  the  twin  challenges  of  environmental  protection  and 
development,  UNCED  must  tackle  trade  issues.  The  Earth  Charter  aiKl  Agenda  21  must  both 
deariy  state  that  intematioiud  trade  is  not  an  atd  in  itself,  that  trade  institutions  must  be  ac- 
countable, and  that  trade  must  be  subordinated  to  concern  for  the  environment  and  to  authen- 
tic, people<entered,  socially  equitaUe  development  Trade  liberalization  measures  should  only 
be  pursued  if  ttiey  do  not  advo^sely  ciffect  such  development.  Any  treaties  concluded  as  a  result 
of  the  UNCED  process  should  iiKhide  consideration  of  trade  issues  and  should  clearly  state 
that  their  provisions  sujjersede  any  contrary  rales  of  GATT  or  other  trade  agreements. 

No  ecologically  sound  future  for  our  plajiet  is  possible  imless  fundamental  changes  take 
place  in  the  negotiation  and  implementation  process  of  trade  rules.  It  should  be  UNCED's  job  to 
challenge  the  premises  and  effects  of  free  trade;  otherwise  it  will  foil  to  address  the  issues  of  en- 
vironment and  developmott  contained  in  its  name. 


ui 
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UNCED  and 

the  New  Trade  Order 

The  professed  goal  of  die  United  Nations 
ConferCTK*  on  Environment  and  Development 
(UNCED)  is  to  reorient  global  flunking,  actions, 
and  institutions  to  the  need  for  environmentally 
sustainable  development  However,  by  failing 
to  seriously  address  the  impacts  of  trade  pat- 
terns, policies,  and  institutions  on  environment 
and  development,  the  UNCED  process  risks  be- 
coming both  marginal  and  irrelevant.  Even 
more  dangerous,  fear  of  violating  existing  trade 
regimes*  may  keep  delegates  to  UNCED  from 
even  coiwidering  tf»e  fundamental  economic,  en- 
vironmental, and  social  changes  needed  to 
achieve  socially  equitable  and  ecologically 
sound  development 

Greenpeace  believes  that  to  truly  meet  the 
twin  challenges  of  environment  and  develop- 
ment, UNCED  must  tackle  trade  issues.  The 
delegates  to  UNCED  must  assure  that  new  or 
existing  trade  institutions  and  agreements  can- 
not override  or  sidetrack  decisions  reached  at 
UNCED.  They  must  reject  calls  to  transform  eco- 
nomic liberalization  on  a  global  scale  into  the 
sole  answer  to  environment  and  development 
problems.  And  they  must  design  new  mecha- 
nisms or  institutions  to  assure  that  trade  pat- 
terns, policies,  and  institotions  support  global 
sustainability  or  have  limited  reach  where  Aey 
doitot 

The  global  restructuring  of  international 
trade  is  presently  being  carried  out  duough  tiie 
Uruguay  Roimd  of  the  General  Agreement  cm 
Tariffs  and  Trade  (GATT).  The  Uruguay  Round 
talks  complement  the  en»erging  trade  liberaliza- 
tion arrangements  of  regional  hiding  blocs 
dominated  by  the  European  Community  and 
the  United  States.  In  the  Americas,  a  proposed 
North  Afnerican  Free  Trade  Agreement 
(NAFTA)  between  Mexico,  the  United  States, 
and  Canada  is  being  negotiated.  NAFTA  will  be 
the  first  step  in  creating  a  hemisphere-wide  free 
trade  zone  under  the  auspices  of  the  Enterprise 
for  the  Americas  Initiative.  In  Europe,  trade  inte- 
gration both  within  ti»e  European  Community 
(EC)  and  between  the  EC  and  European  Free 
Trade  Association  countries  continues.(l) 

These  free  trade  regimes  vtrill  complete  what 
the  World  Bank  and  International  Monetary 
Fund  (IMF)  have  begun  with  tiie  policy  of 


"structural  adjustment" — increasing  the  extrac- 
tion and  export  of  resources  to  generate  the  for- 
eign exchange  necessary  for  debt  repayment, 
reducing  governmental  control  over  economic 
activity,  and  facilitating  the  untrammelled  and 
uiuegulated  flow  not  only  of  goods,  but  also  of 
investments  and  services  across  national 
boimdaries. 

To  date,  ttiese  global  and  regional  trade  in- 
itiatives have  failed  to  effectively  address  envi- 
ronmental and  development  concerns.  Instead, 
they  have  promoted  increased  subordination  to 
market  forces  and  transnational  corporations  at 
the  expense  of  local  self-reliance,  sovereignty, 
democracy,  ainl  the  biological  and  cultural  di- 
versity necessary  for  ecologically  sound  and  so- 
cially equitable  development 


Free  Marketeers' 
False  Arguments 

International  trade  can  have  both  positive 
and  neg9tive  effects;  Greenpeace  is  not  against 
trade  per  se,  rather  the  concern  is  with  the  lack 
of  attention  to  the  social  and  environmental  con- 
sequences of  unbridled  "free"  trade,  together 
with  certain  trade  rules  that  unnecessarily  im- 
pede national  efforts  to  protect  healttt,  re- 
sources, and  the  environment  It  is  not  evident 
that  by  simply  further  liberalizing  trade,  in- 
creased options  and  greater  resources  for  both 
enviroiunental  protection  and  development  will 
result.  There  are  three  basic  points  that  prove 
this  argument  ^se. 

"Unregulated  trade-led 

growth...has  led  to  severe 

ecological  de^adation. " 

First,  the  historic  evidence  has  shown  other- 
wise. Unregulated,  hade-led  growth  in  much  of 
the  world  has  led  to  overexploitation  of  land 
ar»d  natural  resources,  resulting  in  severe  eco- 
logical degradatioit.  Monocultural  agriculture 
has  caused  extensive  soil  depletion  and  erosion, 
pesticide  pollution,  and  human  prasoning.  De- 
forestation and  desertification  are  occurring  on 


Trade  regarus  refers  to  trade  agreements  and  the  gooemance  of  those  agreements. 


286 


Gntnpeaoe  Intenuiliontd 


a  massive  scale.  Industrial  growth  has  led  to 
widespread  air,  water,  and  soil  pollution,  ozone 
depletion  and  global  warming,  along  with  the 
creation  of  a  monumental  hazardous  and  solid 
waste  crisis.  In  addition  to  the  ecological  conse- 
quences of  trade-led  growth,  local  and  native 
communities  have  been  destroyed  or  displaced 
and  alarming  increases  in  chemical-induced 
health  effects  such  as  cancer,  reproductive  ab- 
normalities, and  immune  system  suppression 
have  been  experienced. 

In  the  South*,  these  effects  have  been  aggra- 
vated by  the  need  to  intensify  resource  exploita- 
tion and  exports  to  raise  foreign  exchange  (often 
to  pay  back  debt)  or  to  counteract  low  commod- 
ity prices  that  result  from  declining  terms  of 
b-ade.  Qear  examples  of  this  process  can  be 
seen,  for  example,  in  the  replacement  of  indige- 
nous food  production  systems  in  Latin  America 
by  monoculture  export  crops  like  tobacco, 
sugar,  or  cotton,  which  require  heavy  chemical 
use,  impoverish  the  soil,  and  displace  small 
formers. 

The  switch  to  industrial  exports  has  not 
solved  the  South's  environment  and  develop- 
ment problems.  Rather,  it  has  facilitated  the 
transfer  of  dirty  technologies  from  the  North  to 
the  South,  reproducing  and  exacerbating  pollu- 
tion and  hazardous  production  and  waste  prob- 
lems worldwide.  Export-led  growth  in  the 
South  merely  replicates  the  worst  features  of 
Northern  induatrialization  without  sustained  in- 
creases in  national  or  local  well-being.  Overall, 
expanding  trade  has  resulted  in  the  impoverish- 
ment of  our  environment  as  well  as  a  great  ma- 
jority of  the  world's  jjeople  who  must  pay  the 
costs  of  incorporation  into  a  world  market  while 
receiving  few  benefits. 

Second,  the  very  premises  underlying  calls 
for  further  economic  liberalization  are  suspect 
Those  who  hold  up  free  trade  as  the  panacea  in 
UNCED  and  elsewhere  (2)  argue  it  will  produce 
enough  growth  to  free  up  resources  for  environ- 
mental protection  and  an  end  to  poverty.  But 
growth  does  not  equal  development,  nor  does  it 
necessarily  translate  into  well-being  for  either 
people  or  the  planet.  It  can  lead  to  unsustain- 
able consumption  patterns  in  which  the  few  use 
up  enormous  amounts  of  energy  and  resources, 
while  the  many  are  left  impoverished.  Growth 
has  historically  fed  private  greed  at  the  expense 
of  the  public  good. 

Moreover,  the  current  free  trade/growth 
paradigm  is  based  on  encouraging  econonuc  ac- 


tivity that  destroys  the  resource  base  but  is 
measured  as  growth  in  physical  throughput 
and  thus  in  Gross  Domestic  Product  (GDP). 
This  is  followed  by  increased  spending  to  miti- 
gate or  clean  up  the  environmental  and  health 
effects  of  economic  activities,  which  is  also,  ab- 
surdly, counted  as  growth.  If  a  strategy  based 
on  maximizing  growth  alone  has  not  led  to 
ecologically  soimd  and  socially  equitable  devel- 
opment tc  date,  why  shoukl  it  be  expected  to  in 
the  future? 

On  the  contrary,  as  trade  becomes  nK>re 
globalized  and  the  distance  between  producers 
and  consumers  now  stretches  across  tfie  world 
instead  of  across  a  town  or  province,  the  envi- 
ronmental costs  are  hidden  and  rise  vnthout 
control — transport  and  energy  costs  increase; 
cultural  and  biological  diversity  suffer.  More 
fundamentally,  the  ecological  and  social  costs  of 
producing  goods  (except  to  the  extent  they  are 
reflected  in  prices)  are  not  seen  or  borne  by 
tfiose  who  live  far  away,  ncM-  are  the  costs  of  dis- 
posal of  what  is  coi\sumed  apparent  to  produc- 
ers. 

Thus,  air  or  water  or  soil  pollution,  or  haz- 
ardous wastes  or  runoff  from  a  widget  factory 
or  a  tomato  field  are  not  noticed  by  the  consum- 
ers of  widgets  or  tomatoes  if  they  are  tiiousands 
of  miles  away  from  the  production  site.  Because 
the  problenw  are  not  visible,  tiiere  is  less  pres- 
sure to  use  non-polluting  production  methods, 
to  ensiu^  environmentally  sound  packaging 
and  disposal,  or  to  conserve  resources  for  Q\e  fu- 
ture. Regulation  is  less  likely,  producers  become 
less  accountable  to  the  communities  in  which 
they  operate,  and  tfiose  living  in  those  commu- 
nities have  less  say  over  what  is  made  and  how. 

Third,  current  trade  negotiations  cause  con- 
cern that  the  historically  destructive  effects  of 
unbridled  free  trade  will  worsen.  The  Uruguay 
Round  of  GATT,  along  with  regional  trade  in- 
itiatives, promise  to  result  in  greater  corporate 
control  over  local  development  from  afar 
through  the  expansion  of  trade  disciplines  to 
services,  foreign  investment  (Trade  Related  In- 
vestment Measures,  or  TRlMs),  and  intellectual 
property  (Trade  Related  Aspects  of  Intellectual 
Property  Rights,  or  TRIPs).  These  initiatives  also 
threaten  to  impose  lowest  common  denomina- 
tor global  standards  for  health,  safety,  and  envi- 
ronmental protection. 


Throughout  this  rqjort,  the  use  of  "South "  or  "Southern  "  is  intended  to  cover  ail  devdoping,  lesser  developed, 
neudy  industrialized,  imd  Third  World  Countries. 
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New  GATT  Proposals 
Exacerbate  Problems 

International  trade  rules,  as  typified  by 
GATT,  can  have  serious  environmental  conse- 
quences in  the  areas  of  impxjrt  and  export  re- 
strictions, non-tariff  barriers,  and  national 
treatment  of  domestic  industry.  In  each  case 
trade  rules  act  to  transfer  decision-making  from 
public  to  private  actors,  with  no  accountability 
for  the  full  social  and  ecological  costs  of  private 
activities. 

Several  new  proposals  in  the  Uruguay 
Round  related  to  foreign  investment,  intellec- 
tual property,  and  harmonization  illustrate  this 
trend. 

TRIMS  and  Dirty  Industry 
Movement 

In  recent  years.  Southern  countries  have 
adopted  laws  and  policies  to  protect  their  land 
and  people  from  being  used  as  dumping 
grounds  for  the  refuse  of  industrialized  coun- 
tries. The  Bamako  Convention  banning  hazard- 
ous waste  imports  in  all  but  one  African 
country  is  the  best-knowm  example  of  this  wel- 
come trend.  Yet  these  actions  to  protect  the 
health  and  dignity  of  p)eople,  and  to  make  waste 
producers  confront  the  true  costs  of  their  activi- 
ties, are  in  danger  of  being  undermined  by  liber- 
alization proposals  known  as  Trade  Related 
Investment  Measures  (TRIMs). 

These  liberalized  trade  rules,  proposed  in 
the  Uruguay  Round  and  echoed  in  NAFTA  and 
the  Enterprise  for  the  Americas  Initiative,  di- 
rectly conflict  with  ecologically  sound  and  so- 
daily  equitable  development,  removing  any 
restrictions  on  foreign  investment.  This  could  re- 
sult in  increased  pressure  by  transnational  cor- 
porations on  countries,  especially  in  the  South, 
to  weaken  their  environmental,  worker  protec- 
tion, or  consumer  safety  laws,  or  enforcement 
mechanisms  in  order  to  facilitate  corporate  in- 
vestment. 

Such  fXjUution-related  movement  of  transna- 
tional corporations  has  already  been  noted  in 
the  fjetrochemical,  asbestos,  waste  incineration, 
and  furniture  industries.O)  Such  movement 
may  take  place  as  some  transnational  corpora- 
tions seek  to  set  up  production  in  the  South  to 


avoid  being  held  accountable  to  pollution  con- 
trol laws  in  the  North.(4) 

One  argument  used  by  free  trade  profx>- 
nents  in  this  arena  is  that  Southern  countries 
have  a  greater  tolerance  for  ]X)llution  because 
their  environment's  assimilative  capacity  is  less 
taxed  than  those  of  the  North.  A  recent  internal 
memo  written  by  the  World  Bank's  chief  econo- 
mist Lawrence  Summers  suggests  that  the 
World  Bank  should  "be  encouraging  more  mi- 
gration of  the  dirty  industries  to  the  LDCs,"  be- 
cause, among  other  reasons, "  I've  always 
thought  that  underpopulated  countries  in  Af- 
rica are  vastly  under-polluted,  their  air  quality 
is  probably  vastly  inefficiently  low  compared  to 
Los  Angeles  or  Mexico  City.  Only  the  lamenta- 
ble facts  that  so  much  pollution  is  generated  by 
non-tradeable  industries  (transport,  electrical 
generation)  and  that  the  unit  transport  costs  of 
solid  waste  are  so  high  prevent  world  welfare 
enhttncing  trade  in  air  pollution  and  waste."(5) 
Alarmingly,  even  the  UNCED  Secretariat  has 
fallen  prey  to  this  view,  concluding  (6)  that  a 
higher  level  of  environmental  tolerance  should 
be  a  factor  of  comparative  advantage  for  the 
South.  The  logical  consequence  is  that  Northern 
"dirty"  industry  should  be  encouraged  to  relo- 
cate in  the  South,  and  the  South  should  special- 
ize in  resource-intensive  or  polluting  industries. 


"Alarmingly,  the  UNCED 

Secretariat  concludes  that  a 
higher  level  of  environmental 

tolerance  should  be  a  factor 

of  comparative  advantage  for 

the  South,  implying  that 

Northern  dirty  industries 
should  relocate  in  the  South. " 


Besides  recalling  the  nightmarish  descrip- 
tions of  the  "colonies"  in  George  Orwell's  book 
1984,  this  view  ignores  the  deficiency  of  an  "as- 
sinnilative  capacity"  approach,  and  wrongly  as- 
sumes that  the  environment  has  an  unlimited 
capacity  to  receive  the  vast  quantity  and  variety 
of  industrial  waste.  While  we  do  not  truly  know 
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the  capacity  of  the  environment  to  absorb  harm- 
ful substances,  there  is  no  doubt  that  substances 
once  thought  harmless — like  CO2  emissions, 
chlorofluorocarbons  (CFCs),  nuclear  materials, 
or  pesticides — now  present  some  of  the  tough- 
est global  environmental  challenges.(7) 

More  imjxjrtantly,  this  approach  assumes 
that  Southern  countries  have  little  choice  be- 
tween unsustainable  primary  commodity  pro- 
duction and  polluting  industry.  It  ignores  the 
possibility  of  developing  and  supporting  local 
and  national  economic  approaches  that  can 
avoid  the  destructive  path  of  the  North. 

The  assimilative  capacity  approach  further 
assumes  that  tolerances  for  pollution  are  freely 
determined  by  each  society,  rather  than  being 
forced  on  Southern  countries  by  transnational 
banks  and  corporations,  multilateral  lending  in- 
stitutions, and  now  free  trade  agreements,  all  of 
which  have  little  regard  for  community  prefer- 
ences. 

How  can  global  environmental  problems  on 
UNCEEVs  agenda  be  solved  by  increasing  pollu- 
tion in  the  South?  The  skewed  economic  logic 
that  promotes  the  transfer  of  dirty  industry  to 
the  South  should  have  no  credibility  in  the  con- 
text of  UNCED.  Rather  than  encourage  the  deg- 
radation of  less  polluted  areas  to  an  unlivable 
lowest  common  denominator,  UNCED  should 
seek  ways  to  stop  the  spread  of  environmental 
degradation  in  both  North  and  South.  This  in- 
volves challenging  the  development  models  of 
the  past,  not  reproducing  them.  It  also  requires 
UNCED  to  call  for  free  trade  agreements  that  do 
not  remove  the  right  of  countries  to  restrict  for- 
eign investment,  which  could  accelerate  the 
movement  of  dirty  industry  from  North  to 
South. 

Technology  Transfer  and 
TRIPS 

In  the  current  Uruguay  round  of  GATT~and 
in  regional  negotiations  in  the  Americas,  one  of 
the  primary  goals  of  Northern  countries,  led  by 
the  U.S.,  has  been  to  gain  increased  access  to  the 
economies  of  the  South  through  U.S. -type  pro- 
tection for  intellectual  property  rights  such  as 
patents,  copyrights,  and  so  called  "trade  se- 
crets".(8)  Such  measures  threaten  to  undermine 
ecologically  sound,  socially  equitable  develop)- 
ment  efforts  by  requiring  that  Southern  coun- 
tries pay  more  for  outdated  or  destructive 
technologies  while  reducing  the  potential  for  in- 


novation. They  also  ignore  the  South's  contribu- 
tions to  scientific  and  technological  advances. 

Negotiations  on  so<alled  TRIPs  underscore 
the  contradictions  between  current  trade  talks 
and  the  development  objectives  of  UNCED. 
While  UNCED  limits  its  debates  to  encouraging 
a  transfer  of  resources  from  North  to  South  for 
development  and  environmental  protection, 
TRIPs-related  royalty  payments  would  amount 
to  a  transfer  of  between  $43  and  $102  billion  a 
year  from  the  South  to  Northern  transnational 
corporations,  in  effect  more  than  doubling  the 
current  foreign  exchange  outflow. (9)  In  addition 
to  this  vast  resource  transfer,  current  intellectual 
property  proposals  can  potentially  slow  techno- 
logical innovation  as  large  corporations  claim 
ownership  of  increasing  stocks  of  the  world's 
knowledge  and  demand  payment  to  release  that 
knowledge.  Thus,  TRIPs  projX)sals  will  under- 
mine even  the  limited  view  of  technology  trans- 
fer raised  to  date  in  UNCED  —  that  the  simple 
transfer  of  Northern  "pollution  control"  technol- 
ogy to  the  South  will  solve  environmental  prob- 
lems.(lO) 

Moreover,  by  extending  patent  protection  to 
areas  of  genetic  design  and  biotechnology, 
large  corporations  can  reap  the  benefits  of  the 
knowledge  of  seeds  and  medicinal  plants  that 
farmers  and  forest-dwellers,  especially  in  the 
South,  have  developed  over  centuries.  Southern 
countries  would  have  to  pay  royalties  to  trans- 
national corporations  to  use  seeds  and  drugs 
made  from  genetic  materials  originally  devel- 
op)ed  and  made  available  in  the  South.  Current 
TRIPs  proposals  do  not  explicitly  provide  for 
compensation  for  discovery  and  use  of  these  bio- 
logical and  genetic  resources,  or  for  indigenous 
technologies.(ll)  Once  again,  trade  rules  are 
subject  to  an  unacceptable  double  standard  and 
essentially  rob  the  South  of  the  genetic  re- 
sources that  have  long  been  viewed  as  a  com- 
mon heritage. 

The  only  way  out  of  the  financial  drain,  tech- 
nological impjasse,  and  double  standards  that 
TRIPs  proposals  represent  is  for  producers  in 
the  South  to  reject  Northern  technology  and  re- 
source control  that  has  been  primarily  responsi- 
ble for  environmental  degradation  and  social 
disintegration  to  date.  A  socially  and  environ- 
mentally sound  trade  system  would  not  facili- 
tate exorbitant  prices  for  patents  or  rely  on  a 
transfer  of  "pollution-control"  technology  that 
will  merely  create  new  markets  for  Northern 
transnational  corporations  to  enhance  their 
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"green"  images  and  profits.  Instead,  it  would  en- 
courage Southern  producers  to  maintain  exist- 
ing appropriate  technologies  and  to  avcad 
current  destructive  patterns  to  meet  social 
needs  and  develop  and  adopt  technology  based 
on  dean  production,  democratic  parttdpation, 
and  indigenous  knowledge. 

Harmonization 

Current  global  trade  negotiations  indude 
prof)osals  to  harmonize  countries'  national  laws 
in  the  areas  of  food  health  and  safety  and  techni- 
cal standards.  Both  the  current  justification  for 
harmonization  and  the  way  it  will  be  carried 
out  give  rise  to  serious  concern. 

Pestidde  residue  and  food  safety  standards 
have  received  particular  attention  in  harmoniza- 
tion fn-oposals  in  the  area  known  as  sanitary 
and  phytosanitary  standards.  Proposals  in  the 
current  GATT  negotiations  establish  the  Codex 
Alimentarius  Commission,  a  Rome-based  UN 
body  tied  to  both  the  Food  and  Agriculture  Or- 
ganization and  World  Health  Organization,  as 
the  arbitrator  of  international  pesticide  residue 
standards.  Codex  determines  "appropriate"  resi- 
due levels  based  on  narrow  economic  risk-bene- 
fit analysis  and  available  "sdentific"  evidence. 
Countries  and  regional  or  local  governmental 
bodies  attempting  to  maintain  stricter  standards 
than  Codex  would  find  thdr  laws  vulnerable  to 
challenge  as  a  violation  of  G  ATT.(12)  As  pro- 
posed, such  harmonization  constitutes  a  tfu-eat 
to  hunrtan  and  environmental  health  as  well  as  a 
further  loss  of  community  and  national  sover- 
eignty. As  one  example.  Codex  standards 
would  allow  higher  food  residues  of  DDT  and 
other  pesticides  long  banned  in  many  coun- 
tries.{13) 

While  minimum  internationally  accepted 
standards  would  allow  many  governments  to 
move  toward  greater  protection  of  the  food  suf>- 
ply,  these  propKJsals  mandate  an  approach  to 
standard  setting  that  creates  unacceptable  ceil- 
ings. Countries  choosing  to  use  a  precautionary 
approach  to  establish  stricter  food  standards, 
for  example,  could  have  thdr  laws  declared 
GATT-illegal  for  taking  regulatory  action  de- 
spite inevitable  scientific  uncertainty.  By  not  al- 
lowing countries  to  adopt  stricter  standards, 
harmonization  will  slow  environmental  protec- 
tion as  countries  can  advance  only  in  lockstep, 
using  narrow  scientific  and  cost-benefit  criteria. 


Moreover,  harmonization  as  proposed  will 
allow  a  few  unaccountable  bureaucrats  in  Rome 
to  override  hai-d-won  local  community  choices 
in  the  name  of  "sdence,"  imposing  a  "balance" 
between  food  safety  and  economic  criteria.  But 
choices  about  food  safety  and  many  other  envi- 
ronmental and  health  issues  are  neither  pure  sd- 
ence nor  pure  economics;  they  require  a  social, 
moral,  and  cultural  judgement  about  the  risk  a 
sodety  is  willing  to  tolerate,  about  how — or 
whether — that  risk  should  be  weighed  against 
economic  considerations,  and  how  those  consid- 
erations are  defined.  The  international  commu- 
nity may  be  able  to  impose  a  minimum  level  of 
safety  as  a  protection  for  human  life,  but  it 
should  not,  in  the  name  of  free  trade,  prohibit  a 
sodety  from  being  more  protecti'-e  of  its  mem- 
bers. The  sdentific  basis  of  bodies  like  Codex  is 
espedally  suspect  because  a  majority  of  its  tech- 
nical experts  is  tied  to  large  agribusiness  inter- 
ests. There  are  no  procedures  for  ensuring 
adequate  representation  by  environmental,  con- 
sumer, and  other  public  interest  groups;  mem- 
bers are  not  elected  by  any  representative  body; 
and  dedsion-making  is  far  from  transparent.(14) 


How  Trade  Rules 
Affect  The 
Environment 

Trade  rules,  as  typified  by  GATT,  are  de- 
signed to  ensure  the  fewest  possible  barriers  to 
trade.  Thus,  they  require  that  domestic  laws 
treat  tariffs  or  restrictions  against  a  'like"  prod- 
uct of  one  country  (or  benefits  granted  one  coun- 
try) the  same  as  those  applied  to  any  other 
country  (most-favored-nation  or  MFN  provi- 
sions).{15)  In  addition,  domestic  and  foreign  in- 
dustry must  be  treated  alike  with  respect  to 
taxes,  standards,  and  other  regulations  (national 
treatment  provisions).(16)  Moreover,  even  regu- 
lations that  treat  domestic  products  and  imfxjrts 
alike  may  be  challenged  as  non-tariff  barriers  if 
their  effed  is  to  favor  the  domestic  industry. 
Subsidies  to  domestic  industry  are  discouraged 
if  they  increase  exports  or  reduce  imports  (17), 
while  quotas,  bans,  or  licensing  systems  on 
either  imports  or  exports  are  altogether  prohib- 
ited.dS) 
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Under  the  current  interpretation  of  GATT, 
countries  may  not  regulate  imports  or  exports 
to  avoid  negative  environmental  effects  outside 
their  own  territories  if,  for  example,  the  effects 
occur  in  other  countries  or  in  the  global  com- 
mons.(19)  If  disputes  arise,  then  they  are  settled 
first  by  informal  consultations  (20),  and  if  these 
fail,  by  referring  the  problem  to  a  dispute  resolu- 
tion panel  of  experts.(21)  If  the  parties  to  GATT 
agree  that  one  country's  action  either  violates 
the  rules  or  otherwise  "nullifies  or  impairs"  the 
benefits  another  country  expected,  then  they 
can  authorize  the  aggrieved  country  to  retaliate 
against  imports  from  the  offending  country.(22) 
Regional  trade  agreements  have  similar  substan- 
tive rules. 

The  net  effect  of  these  rules  when  applied  to 
environmental  laws,  regulations,  or  jx)licy  cre- 
ates three  fundamental  problems: 

(1)  They  diminish  a  national  or  local  govern- 
ment's ability  to  regulate  private  conduct  by 
overriding  policy  choices  made  by  elected  offi- 
cials and  replacing  them  with  narrow  private 
profit-seeking  criteria; 

(2)  They  threaten  national  sovereignty  over 
control  of  resources  and  undermine  a  nation's 
ability  to  ban  the  impwrtation  of  hazardous 
products  and  wastes  and  products  made  with 
hazardous  or  ecologically  destructive  processes; 

(3)  They  sacrifice  legitimate  conservation,  en- 
vironmental protection,  and  social  equity  goals. 

For  all  three  reasons,  these  rules  should  not 
be  applied  across  the  board. 

Much  talk  at  UNCED  has  focused  on  sustain- 
able use  of  natural  resources.  Yet  neither  GATT 
nor  the  regional  trade  agreements  promote  sus- 
tainable resource  use  for  the  benefit  of  current 
and  future  generations. 

Trade  Patterns,  Market 
Access,  and  Conservation 

Current  trade  patterns  and  policies  encour- 
age short-term,  intensive  resource  extraction 
and  use.  For  example,  the  dismantling  of  com- 
modity agreements  and  the  decreasing  prices 
for  primary  commodities  force  an  increase  in 
commodity  exports  beyond  the  point  where  the 
price  received  covers  the  true  costs  of  produc- 
tion. In  attempting  to  diversify  their  exports 
into  higher  value  goods,  many  Southern  coun- 
tries have  been  discouraged  by  Northern  dis- 
criminatory practices  of  tariff  escalation,  which, 
for  example,  charge  little  or  no  tariff  on  imports 


of  unprocessed  primary  products  while  subject- 
ing processed  goods  based  on  the  same  primary 
products  to  higher  duties.  The  classic  examples 
are  coffee  beans  and  instant  coffee,  or  raw  wood 
and  fumiture.(23) 

Unilaterally  set  quotas  and  restrictions,  im- 
posed in  areas  where  Southern  countries  have 
been  able  to  establish  a  competitive  advantage — 
textiles  and  steel,  for  instance — reflect  the  un- 
equal bargaining  power  of  the  parties  in  global 
trade  negotiations.(24)  These  discriminatory 
practices  are  not  only  unfair;  they  encourage 
Southern  countries  to  remain  locked  into  ever- 
more resource-intensive  primary  commodity 
production  and  artificially  prop  up  unsustain- 
able resource  use  in  Northern  countries.  Such 
practices,  which  demonstrate  the  selective  na- 
ture of  "free"  trade,  must  end. 

At  the  same  time,  both  the  South  and  North 
must  change  the  nature  of  what  is  produced 
and  how.  By  itself,  the  South's  historic  demand 
for  increased  access  to  Northern  markets  does 
not  automatically  lead  to  improved  resource 
use,  conservation,  and  social  equity.  An  end  to 
tariff  escalation,  for  example,  will  only  lead  to 
sustainable  resource  use  if  the  production  of 
higher  value  goods  is  accompanied  by  a  de- 
crease in  pressure  on  the  resource  base  and  by 
channelling  part  of  the  value  added  into  re- 
source conservation  measures  and  clean  prcxiuc- 
tion.  Othervdse,  higher  earnings  will  merely 
lead  to  expanded  resource  exploitation  and  in- 
creased dependence  on  that  resource  base  for 
jobs  and  foreign  exchange.(25)  Increased  market 
access  may  simply  stimulate  further  unsustain- 
able production  of  either  primary  or  manufac- 
tured goods. 

To  serve  ecological  sustainability  and  social 
justice,  such  access  must  be  accompanied  by 
changes  in  what  is  produced  and  who  benefits. 
This  transformation  cannot  be  the  subject  of  a 
new  Northern-imposed  "green  conditionality" — 
the  North  has  no  moral  or  practical  claim  to  su- 
periority in  this  area — but  a  freely  assumed 
commitment  by  the  world's  jjeople.  North  and 
South. 

Prohibitions 

on  Export  Restrictions 

Trade  rules  now  prohibit  export  restrictions, 
making  it  more  difficult  for  countries  to  control 
their  own  rates  of  resource  extraction.  For  exam- 
ple, prohibiting  the  export  of  raw  logs  may  po- 
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tentially  reduce  log  extraction  and  thus  defores- 
tation rates.  Several  countries,  including  Indone- 
sia, the  Philippines,  and  states  in  the  U.S.  Pacific 
Northwest,  have  implemented  such  log  export 
bans  to  protect  domestic  forests  and  industry 
jobs.  These  export  restrictions  have  been  chal- 
lenged by  Japan  and  the  EEC  under  GATT  rules 
against  quantitative  restrictions.(26) 

Similarly,  the  U.S.-Canada  Free  Trade  Agree- 
ment requires  that  Canadian  oil  and  gas  compa- 
nies must  be  free  to  export  even  in  times  of 
domestic  shortages  .(27)  Commentators  have  ex- 
pressed concern  that  inclusion  of  Mexico  in  a 
North  American  Free  Trade  Agreement  would 
subject  Mexico  to  pressure  to  likewise  guaran- 
tee oil  exports.(28)  Such  requirements,  by  in- 
creasing access  to  cheap  fossil  fuel  supplies, 
severely  undermine  attempts  at  energy  conser- 
vation and  wrill  impede  efforts  to  slow  global 
wanning.  Along  similar  lines  a  U.S.  proposal  in 
the  Uruguay  Round  talks  of  GATT  would  re- 
nwve  a  provision  that  now  Jillows  countries  to 
limit  food  exports  under  certain  circumstances, 
reducing  national  sovereignty  over  decisions  as 
basic  as  the  food  supply.(29)  Thus  trade  agree- 
ments can  subvert  attempts  to  encourage  re- 
source conservation  as  well  as  national 
sovereignty,  as  governments  lose  control  over 
corporate  behavior  even  when  that  behavior  af- 
fects far  more  tfian  just  private  profits. 

Import  Restrictions 
And  Clean  Production 

The  limits  on  use  of  import  restrictions  un- 
der GATT  rules  sinularly  may  reduce  a  coun- 
try's ability  to  protect  its  people  and  environ- 
ment or  to  conserve  global  resources.  Import  re- 
strictions, especially  bai«  on  certain  hazardous 
products  or  requirements  that  products  noeet 
certain  safety  criteria,  are  important  to  discour- 
age trade  in  hazardous  products  and  wastes,  to 
enforce  global  environmental  agreements,  and 
to  encourage  a  switch  to  appropriate  produc- 
tion processes. 

Restrictions  on  Hazardous  Wastes  and 
Materials 

Until  challenged,  GATT  will  allow  restric- 
tions on  hazardous  wastes  and  materials  if  do- 
mestic production  or  disposal  of  the  material  in 
question  is  also  banned.  But  what  if  there  is  no 
domestic  production,  or  if  countries  wish  to 
limit  the  overall  amount  of  waste  they  accept  by 


discouraging  imports?  Such  prohibitions  may 
violate  the  national  treatment  provisions  of 
GATT. 

Under  current  trade  rules  of  the  European 
Community,  for  example,  the  banning  of  haz- 
ardous waste  imports  into  a  region  of  Belgium 
is  likely  to  be  deemed  illegal,  because  it  violates 
the  principle  of  free  movement  of  goods.  In  a 
case  now  before  the  European  Court  of  Justice, 
between  the  Wallonia  region  of  Belgium  and  the 
European  Commission,  the  advocate  general's 
opiiuon  states  that  such  a  restriction  would  un- 
lawfully discrimirute  between  domestic  hazard- 
ous wastes  and  impxjrted  hazardous  wastes.(30) 
The  implications  within  Europe  are  frightening. 
Under  the  EEC  treaty  no  country  will  have  the 
right  to  reject  toxic  or  nuclear  wastes  in  accord- 
ance with  their  own  national  waste  manage- 
ment plans.  From  an  environmental  point  of 
view,  if  producers  can  simply  ship  their  waste 
far  away — out  of  sight,  out  of  mind — there  is  no 
incentive  to  promote  the  switch  to  cleaner,  non- 
waste-produdng  methods.  Waste  bans  not  only 
protect  the  environment  of  the  importing  coun- 
try, they  also  force  exporting  countries  to  mini- 
mize their  waste.  Such  bans  should  not  only  be 
allowed  but  encouraged. 

Import  Restrictions  to  Protect  Global 
Resources 

Import  restrictions  aimed  at  dangerous  prod- 
ucts and  wastes  are  one  example  of  the  problem- 
atic nature  of  trade  rules  on  imports.  A  more 
complex  situation  arises  when  countries  use  im- 
port restrictions  to  discourage  socially  and  envi- 
ronmentally inappropriate  methods  or  inputs  or 
to  encourage  protection  of  global  resources. 

Many  environnr»ental  problems  must  be 
dealt  with  in  the  first  instance  by  national  laws 
and  pohcies.  However,  a  growing  consensus, 
which  could  be  fortified  through  the  UNCED 
process,  recognizes  that  certain  problems — 
those  relating  to  atmosphere,  oceans,  or  biodi- 
versity— cannot  be  solved  without  international 
coordination  and  cooperation.  The  actions  of 
one  coimtry  in  these  areas  have  spillover  effects 
on  others.  Under  international  law,  each  coun- 
try has  the  responsibility  to  assure  that  actions 
taken  within  its  territory  do  not  harm  the  envi- 
ronment of  other  countries.GD  Likewise,  coun- 
tries have  the  right  to  legislate  and  adjudicate 
actions  taken  outside  their  territory  that  have 
substantial  effects  within  their  territory.(32) 
Thus  a  country's  domestic  laws  and  practices 
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may  be  of  legitimate  ccjncem  to  other  countries 
if  tt»ey  affect  global  resources. 

"GATT  rules  may  conflict 

with  provisions  of  global 

environmental  agreements. " 

Trade-related  measures  can  play  a  positive 
role  in  fostering  cooperation  and  compliance 
with  multilateral  agreements  on  conservation 
and  environment  as  well  as  encouraging  action 
on  global  environmental  problems  even  in  the 
absence  of  formal  agreement  Greenpeace 
shares  the  concern  of  many  nongovernmental 
groups  that  current  GATT  rules  may  conflict 
with  provisions  of  global  environmental  agree- 
ments. For  example,  the  Montreal  Protocol  on 
Protection  of  the  Ozone  Layer  (33)  encourages 
widespread  participation  in  jjart  by  restricting 
trade  in  ozone-destroying  chlorofluorocarbons 
(CFCs)  and  CFG  products  between  parties  and 
non-parties.  Under  GATT  rules,  these  provi- 
sions would  not  pass  muster.  Rules  distinguish- 
ing between  parties  and  non-parties  violate  the 
most-favored  nation  provision  because  they  do 
not  apply  trade  restrictions  across  the  board. 
Nor  would  they  be  valid  under  an  Article  XX  ex- 
ception to  these  rules,  even  though  human 
health  is  a  major  concern  of  the  Protocol.  Ac- 
cording to  a  recent  GATT  dispute  panel  deci- 
sion (34),  Article  XX  allows  exceptions  for 
products  (i.e.,  CFCs  themselves)  but  not  for 
processes  (goods  made  using  CFCs  in  their  pro- 
duction). Nor  does  it  cover  health  or  resource 
conservation  measures  aimed  at  resources  out- 
side the  restricting  state's  jurisdiction,  like  the 
global  atmosphere. 

Another  Convention  that  might  contradict 
free  trade  regimes  is  the  Basel  Convention  on 
Hazardous  Wastes.  The  Convention  states  that 
"any  state  has  the  sovereign  right  to  ban  the  en- 
try or  disposal  of  foreign  hazardous  wastes  and 
other  wastes  in  its  territory ."(35)  This  provision 
conflicts  with  the  position  of  the  EEC  Commis- 
sion in  the  Wallonia  waste  trade  case  mentioned 
above,  which  favors  the  "free"  movement  of 
goods  over  the  right  to  ban  hazardous  imports, 
as  well  as  with  general  GATT  rules  on  import  re- 
strictions. 


The  potential  conflict  between  trade  rules 
and  multilateral  environmental  and  conserva- 
tion treaties  will  be  even  more  prcniounced  dur- 
ing the  negotiations  to  draft  treaties  on  global 
wanning  and  biodiversity.  Any  trade-restricting 
measures  included  in  the  treaties  to  encourage 
participation,  discourage  free-riding,  or  ensure 
compliance  vdll  be  subject  to  challenge  as 
GATT-illegal  restrictions  on  trade.  To  avoid  this 
problem,  trade-based  provisions  of  multilateral 
agreements  must  be  allowed  imder  trade  rules 
and  must  supersede  contrary  provisions  in 
GATT  or  regional  trade  treaties.  Those  treaties 
negotiated  in  conjunction  with  the  UNCED 
process  should  make  this  clear. 

Import  restrictions  may  also  be  useful  to  en- 
courage conservation  of  global  resources  even  if 
there  has  been  no  formal  agreement  However, 
care  is  required  because,  when  imposed  by 
Northern  countries  on  the  South,  unilateral  im- 
port restrictions  aimed  solely  at  changing  an- 
other country's  internal  environmental  pxjlicies 
run  the  risk  of  perpetuating  North-Sou*  power 
imbalances  and  in  some  cases  can  create  a  dou- 
ble standard  that  is  counterproductive.  For  ex- 
ample, Greenpeace  has  supported  trade 
sanctions  against  Japan  and  Iceland  for  whaling 
(even  though  there  has  been  no  formal  violation 
of  the  International  Whaling  Commission)  be- 
cause the  sanctioning  countries  have  themselves 
stopped  whaling.  On  the  other  hand,  sanctions 
against  Mexico  and  other  Latin  American  and 
Pacific  Island  nations  for  violating  "comparabil- 
ity" criteria  on  the  number  of  dolphins  killed  in 
tuna  nets  have  been  unilaterally  imposed  by  the 
U.S.,  while  allowing  the  U.S.  tuna  fleet  to  con- 
tinue to  kill  thousands  of  dolphins.  Such  sanc- 
tions impose  a  hypocritical  double  standard 
that  has  proven  counterproductive  in  convinc- 
ing fishing  nations  to  join  international  regula- 
tion programs  to  stop  dolphin  encirclement 


"]Nhile  countries  must 

remain  free  to  impose  import 

restrictions  where  necessary, 

the  North  should  make  sure 

its  own  house  is  in  order. " 
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Similarly,  conditioning  tropic<il  timber  im-. 
|x>rts  on  "sustainable  management  plans"  af>- 
proved  by  Northern  governments  while  die 
U.S.  and  EEC  continue  the  rush  to  destroy  their 
own  primary  forests  again  reflect  a  double 
standard.  While  countries  must  remain  free  to 
impose  import  restrictions  where  necessary. 
Northern  countries  should  make  sure  their  own 
house  is  also  in  order.  All  countries  must  stop 
whaling,  encirclement  of  dolphins,  and  destruc- 
tion of  their  remaining  primary  forests.  South- 
em  countries  should  receive  targeted  financial 
help  to  allow  them  to  do  so. 

In  addition  to  carefully  crafted  use  of  import 
restrictions  against  countries,  communities  and 
nations  must  be  able  to  use  imjxtrt  restrictions 
directly  to  prohibit  products  nnade  using  hazard- 
ous or  highly  destructive  or  polluting  processes. 

Unfortunately,  as  interpreted  by  the  recent 
GAIT  dispute  resolution  panel  decision  on  tuna 
imp)orts(36),  distinctions  among  products  with 
the  same  end  use  on  the  basis  of  how  they  are 
produced  are  impermissible  under  GATT  as  a 
basis  for  restricting  imports.  Thus  tuna  caught 
"on  dolphin"  is  considered  the  same  product  as 
tuna  caught  using  less  destructive  fishing  meth- 
ods. Likewise,  electronic  chips  produced  using 
CFC-based  solvents  are  'like  products '  com- 
pared with  chips  produced  using  water  as  a  sol- 
vent, even  though  the  environmental  implica- 
tions of  the  differing  production  processes  are 
substantial. 

But  without  differentiation  of  products  by 
production  methods  as  well  as  by  end  use,  it  is 
impossible  to  provide  incentives  to  promote 
clean,  environmentally  sensitive  extraction  or 
production  processes.  It  is  increasingly  appar- 
ent that  the  most  viable  approach  to  avoiding 
environmental  degradation  is  precisely  a  shift  to 
emphasizing  changes  in  production  methods 
rather  than  after-the-fact  palliatives.(37) 

Trade  regimes  should  allow  for  differentia- 
tion of  products  based  on  production  processes 
with  well-defined  and  v«dely  recognized  differ- 
ential impacts  on  the  environment.  Producers, 
especially  in  Southern  countries,  should  obtain 
incentives  for  creating  or  switching  to  cleaner  or 
non-destructive  technologies  and  methods;  such 
incentives  could  include  preferential  market  ac- 
cess. Conversely,  once  a  given  technology  or 
production  process  is  proven  especially  harmful 
to  the  environment,  producers  should  be  dis- 
couraged from  its  continued  use  through  im- 
port restrictions. 


The  Precautionary 
Principle  And  Non- 
tariff  Trade  Barriers 


The  precautionary  principle,  which  recog- 
nizes the  need  for  environmental  regulation  to 
proceed  in  the  face  of  inevitable  scientific  uncer- 
tainty, has  been  considered  a  guiding  principle 
for  f>ossible  inclusion  in  the  UNCED  Earth  Char- 
ter.(38)  The  validity  of  a  precautionary  ap- 
proach has  been  dramatically  demonstrated  by 
recent  reports  showing  that  ozone  depletion 
rates  far  surpass  those  used  to  set  targets  for 
CFC  reduction  only  a  few  years  ago.  An  integral 
part  of  the  precautionary  principle  is  that  the 
burden  of  proof  should  not  be  on  one  concerned 
with  the  protection  of  the  environment  to  dem- 
onstrate conclusive  harm,  but  rather  on  the  pro- 
spective polluter  to  demonstrate  no 
harm — giving  the  environment  and  human 
health  the  benefit  of  the  doubt  Yet  current  trade 
rules  reverse  this  principle  and  put  an  impossi- 
ble burden  of  proof  on  legitimate  environmental 
protection  measures. 

In  the  context  of  free  trade,  environmental, 
health,  and  safety  measures  are  automatically 
suspect  as  non-tariff  barriers  that  impede  trade 
or  viewed  as  protectionist  measures  that  favor 
domestic  industry.  While  in  some  cases  suspi- 
cions of  protection  may  be  justified,  trade  rules 
on  non-tariff  barriers  and  national  treatment  can 
also  lead  to  invalidation  of  legitimate  environ- 
mental measures.  For  example,  industry  has 
challenged  as  a  violation  of  the  U.S.-  Canada 
Free  Trade  Agreement  (FTA)  Canadian  regula- 
tions to  reduce  emissions  at  lead,  copper,  and 
zinc  smelters  and  U.S.  rules  on  newsprint  recy- 
cling.(39)  In  another  case,  after  U.S.  forestry  in- 
terests threatened  to  bring  the  issue  before  a 
FTA  dispute  panel,  the  government  of  British 
Columbia  decided  to  forego  a  planned  reforesta- 
tion effort,  avoid  ing  a  fight  over  whether  it  con- 
stituted a  subsidy  to  Canadian  lumber 
exporters.  (40)  Danish  bottle  recycling  laws  and 
local  Belgian  limits  on  hazardous  waste  imports 
have  been  or  are  subject  to  challenge  in  the 
European  Court  of  Justice  as  disguised  barriers 
to  trade.(41)  The  few  GATT  dispute  resolution 
panel  decisions  bearing  on  environmental  or 
health  matters  disapproved  a  Canadian  regula- 
tion on  conservation  of  herring  and  salmon  fish- 
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eries  (42),  a  Thai  law  limiting  cigarette  imports 
(43)  and  U.S.  laws  that  taxed  oU  and  chemical 
feedstocks  to  pay  for  hazanious  waste  cleanu. 

(44) 

Decisions  under  current  trade  agreements 
cannot  distinguish  between  narrow  protection- 
ism and  legitimate  protection.  G  ATT  never  men- 
tions the  environment;  the  only  provision  of 
GATT  that  might  apply  to  environmental  meas- 
ures is  Article  XX.(45)  .^»_^,VVic 

The  fundamental  problem  with  Article  XA  is 
that  it  is  framed  as  an  exception  to  the  general 
rules  of  the  agreement,  not  an  affirmative  prin- 
ciple. As  such,  it  is  narrowly  conshiied.  Environ- 
mental provisions  are  considered  invalid  to 
begin  with  and  must  prove  they  fit  into  one  of 

the  exceptions.  This  violates  the  precautionary 
principle  and  must  be  overtumed.(46) 

Environmental  regulation  under  GATT  is 
subject  to  an  impossible  burden  of  proof.  A 
health  or  environmental  regulation  is  "neces- 
sary "  there  must  be  no  less-tiade-restiictive  al- 
ternative measures  available,  and  the  regulation 
must  not  be  "disproportionate"  to  the  goals 
sought.  Regulations  to  conserve  resources  must 
refer  to  "exhaustible"  resources  and  be  "pnmar- 
ily  aimed  at  conservation,"  which  has  been  inter- 
preted to  mean  there  are  no  other  means  to 
reach  the  conservation  goal— all  subjective  crite- 
ria. In  other  words,  if  an  expert  steeped  in 
trade,  not  environmental,  law  can  come  up  with 
any  other  conceivable  way  to  reach  the  same 
goal,  or  decides  the  goal  isn't  really  that  impor- 
tant, or  that  the  national  lawmakers  didn't  re- 
ally have  conservation  in  mind,  the 
environmental  regulation  is  disqualified. 

It  is  true  that  health  or  environmental  regula- 
tions can  be  used  to  keep  out  goods  only  from 
certain  counbies  or  to  protect  domestic  inter- 
ests. However,  the  party  challenging  the  regula- 
tion in  these  cases  should  be  able  to  prove  it 
was  designed  for  protectionist,  not  valid  envi- 
ronmental purposes.  IncidenUl  effects  on  trade 
should  not  be  enough  to  overcome  a  presump- 
tion of  validity.  UNCED  should  advocate  shift- 
ing the  burden  of  proof  and  making 
environmental  protection,  health,  consumer  and 
worker  safety  measures  presumptively  valid. 
UNCED  should  also  call  for  changing  the  way 
such  decisions  are  made,  so  that  ti^de  agree- 
ments can  be  brought  into  line  with  precaution- 
ary principles  of  environmental  protection. 


Transparency, 
Democracy,  And  The 
Need  For  New 
Institutions 

Several  delegations  to  UNCED  have  stressed 
the  need  for  public  participation  in  decision- 
making about  the  environment  and  develop- 
ment.(47)  Yet  despite  the  rhetoric— including 
that  of  UNCED  debates— concerning  hanspar- 
ency,  accountability,  and  citizen  participation 
in  dedsion-making,  ti-ade  negotiations  and  rule- 
making remain  closed-door  affairs  with  Uttie 
public  participation.  This  lack  of  transparency 
contributes  to  a  transfer  of  power  from  more  ac- 
countable local  and  national  bodies  to  unac- 
countable international  entities. 

Negotiations  for  new  ti^de  agreements  are 
carried  out  in  secret  in  GATT,  public  and  non- 
governmental organization's  representatives 
have  no  access,  deliberations  are  not  pubUcly 
documented,  and  even  representatives  from 
smaller  countiies  are  excluded  as  deals  are  cut 
informally  between  major  trading  nations  and 
then  presented  as  "fait  accompli." 

In  the  proposed  North  American  Free  Trade 
Agreement,  environment  and  social  concerns 
raised  by  nongovernmental  organizations  and 
social  movements  have  been  shunted  off  onto 
"parallel"  b-acks  so  as  not  to  interfere  with  secret 
talks  on  the  "cenh^l"  issues.(48)  The  Enterprise 
for  the  Americas  Initiative  similariy  relegates  en- 
vironmental concerns  to  swaps  of  small 
amounts  of  official  debt  to  create  "environ- 
mental  funds,"  while  conditioning  such  funds 
on  the  acceptance  of  ti-ade  and  investinnent  liber- 
alization measures  with  a  negative  impact  on 
both  ecology  and  social  equity.(49) 

Dispute-resolution  mechanisms  also  remain 
shielded  from  public  scrutiny.  Under  GATT, 
most  disputes  are  resolved  through  private  con- 
sultations between  governments.  Those  that 
reach  the  formal  dispute-resolution  process  are 
decided  in  secret  (50)  by  arbih-ators  chosen  from 
the  ranks  of  government  delegates  to  GATT,  or 
occasionally,  other  experts  on  trade.(51)  Expert 
opinions  on  the  non-commercial  subjects  of  the 
dispute,  even  if  clearly  beyond  the  panel  mem- 
bers' competence,  need  be  given  no  weight 
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Proposals  from  the  GATT  Secretariat  would 
only  make  existing  problems  worse.  First,  a  pro- 
posed strengthening  of  the  dispute  panel  proc- 
ess would  make  the  binding  force  of  panel 
decisions  harder  to  avoid.  They  would  do  noth- 
ing to  increase  public  access  to  the  process  nor 
limit  a  panel's  ability  to  rule  on  issues  affecting 
for  nrtore  than  commercial  disputes.(52)  Second, 
a  proposal  to  transform  GATT  into  a  full- 
fledged  institution  known  as  the  Multilateral 
Trade  Organization  would  increase  the  power 
of  current  trade  rules  and  disciplines.  To  join, 
countries  would  have  to  accept  both  the  Uru- 
guay Round  results,  including  opening  their 
economy  to  foreign  investment  in  services  and 
subscribing  to  TRIPs,  and  previous  GATT 
Oxies  and  rules.  A  breach  in  one  area  could  be 
retaliated  against  in  another — a  refusal  to  pro- 
tect "trade  secrets,"  for  example,  could  lead  to  a 
loss  of  export  markets  in  goods. 

This  proposal  inevitably  concentrates  deci- 
sion-making power  over  ever-broader  sectors  of 
national  economic  life  in  the  hands  of  non-repre- 
sentative trade  experts  whose  mission  is  to  facili- 
tate corporate  access  around  the  globe,  even  at 
the  expense  of  democracy,  the  environment,  or 
social  equity.  It  is  ironic  that  Northern  countries 
are  willing  to  back  such  a  far-ranging  new  insti- 
tution in  the  trade  arena  while  they  adamantly 
refuse  to  consider  new  institutional  arrange- 
ments or  even  a  real  strengthening  of  existing 
environmental  agencies  within  the  UNCED 
process. 


Conclusion: 
Transf  onning  Trade 
Relations 

"UNCED  should  challenge 

free  trade  or 
admit  its  own  irrelevance. " 


No  ecologically  sustainable  future  for  our 
planet  is  possible  unless  fundamental  changes 
take  place  in  trade  policies  and  in  the  negotia- 
tion and  implementation  process  of  trade  rules. 


It  should  be  UNCED's  job  to  challenge  the  prem- 
ises and  effects  of  free  trade.  Otherwise,  it  will 
fail  to  address  the  issues  of  environment  and  de- 
velopment contained  in  its  name.  UNCED  must 
either  challenge  the  existing  order  or  admit  its 
own  irrelevance. 

It  is  not  enough  to  pay  lip  service  to  the  exist- 
ence of  a  link  between  environment,  develop- 
ment, and  trade.  Several  current  initiatives  do 
just  that.  For  instance,  while  after  much  discus- 
sion GATT  reactivated  its  long-dormant  Work- 
ing Group  on  Environmental  Measures  and 
International  Trade,  its  initial  proposed  agenda 
looks  only  at  how  environmental  regulations 
may  impact  trade,  without  considering  how 
trade  rules  ntwy  affect  the  environment.(53)  It 
has  been  left  to  UNCED  to  do  that.  Similarly, 
proposals  to  amend  GATT  simply  by  adding 
the  word  "environment"  to  the  current  Article 
XX  exception  to  GATT  rules,  or  to  exempt  multi- 
lateral treaties  through  use  of  a  general  waiver, 
will  not  go  far  enough  so  long  as  social  and  envi- 
ronmental measures  remain  merely  peripheral 
and  narrowly  drawn  exceptions  to  a  regime 
whose  basic  rules  undermine  ecological  sustain- 
ability  and  social  equity. 

Greenpeace  believes  that  in  reforming  trade, 
the  place  to  start  is  with  a  reconceptualization  of 
trade  as  only  one  possible  tool — not  always  to 
be  preferred  to  local  self-reliance — to  be  evalu- 
ated on  the  basis  of  its  contribution  to  environ- 
mentally sustainable  and  socially  equitable 
development. 

UNCED  must  not  ignore  the  implications  of 
trade  patterns,  policies,  and  institutions.  The 
Conference  must  recognize  that  free  trade  is  not 
the  answer  to  current  environment  and  develop- 
ment problems,  and  that  such  problems  cannot 
be  left  merely  to  the  private  sector  to  solve.  The 
Earth  Charter  and  Agenda  21  both  must  clearly 
state  that  international  trade  is  not  an  end  in  it- 
self, that  trade  institutions  must  be  accountable, 
and  that  trade  must  be  subordinated  to  concern 
for  the  environment  and  to  authentic,  people- 
centered,  socially  equitable  development 

The  following  are  fundamental  changes  that 
must  take  place: 

•  Commodity  production,  export,  and  use 
must  be  reexamined  in  light  of  the  need  for 
ecologically  sound  production  and  social 
equity.  Access  for  Southern  country  ex- 
ports to  Northern  country  markets,  an  end 
to  Northern  policies  imposing  higher  tar- 
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iffs  on  processed  goods  than  on  raw  materi- 
als, and  stabilization  of  commodity  prices 
must  go  hand  in  hand  with  incentives  for 
land  and  resource  conservation,  non-chemi- 
cal-intensive agriculture,  clean  industrial 
production  and  forest  protection  in  both 
the  North  and  South. 

•  Communities  and  nations  must  be  able  to 
conserve  their  own  resources  through  ex- 
port restrictions  aimed  at  conservation. 

•  Harmonization  proposals  must  be  reformu- 
lated to  allow  for  stricter  national  or  local 
legislation.  They  must  include  a  broader 
range  of  representation  on  international 
regulatory  bodies  like  Codex  Alimentarius, 
subject  such  bodies  to  public  scrutiny,  and 
assure  that  national  or  local  legislation 
more  protective  of  health,  safety,  or  the  en- 
vironment are  not  preempted  by  less  pro- 
tective international  rules,  or  overturned  in 
the  name  of  a  spurious  and  unattainable 
"sound  science." 

•  In  conformity  with  the  precautionary  prin- 
ciple, the  burden  of  proof  should  be  on  the 
party  claiming  an  environmental  regula- 
tion is  an  illegitimate  trade  barrier.  Unless 
Q\e  challenging  party  can  prove  a  merely 
fjrotectionist  intent,  regulations  of  a  gen- 
eral character  should  be  presumed  valid 
and  not  subject  to  challenge,  even  if  they 
have  incidental  effects  on  conunerce.  In  ad- 
dition, it  should  be  made  clear  that  such 
nrieasures  include  those  designed  to  protect 
the  oceans,  atmosphere,  or  global  climate, 
even  if  their  scope  extends  beyond  national 
boundaries. 

•  Import  restrictions  should  be  allowed  to 
protect  the  domestic  environment,  as  fjart 
of  multilateral  efforts  to  protect  the  global 
environment,  or  to  force  producers  else- 
where to  internalize  their  own  costs.  Spe- 
cifically, bans  on  waste  imports  or  those  of 
other  hazardous  substances  must  be  al- 
lowed. However,  care  should  be  taken  that 
such  measures  do  not  impose  or  perpetu- 
ate a  double  standard  targeting  one  coun- 
try's practices  while  exempting  those  of  tfie 
imposing  country. 

•  Instead,  trade  rules  shoukJ  discourage  re- 
source exploitation  and  production  proc- 
esses harmful  to  health  and  the  environ- 


ment through  product-based  distinctions 
applied  to  all  jjroducers.  Quantitative  re- 
strictions and  bans  should  be  allowed  for 
this  purpose. 

•  Any  treaties  concluded  as  a  result  of  the 
UNCED  process  should  include  considera- 
tion of  trade  issues  and  should  dearly  state 
tfiat  tfwir  provisions  supersede  any  con- 
trary rules  of  GATT  or  other  trade  agree- 
ments. Moreover,  provisions  using  trade 
restrictions  to  encourage  participation  in 
existing  multilateral  environmental  protec- 
tion and  conservation  treaties  must  like- 
wise prevail  over  contrary  provisions  of 
GATT  or  other  trade  agreements. 

•  Because  trade  agreements  have  profound 
effects  on  the  environment,  they  should  be 
subject  to  prior  environmental  assessment 
studies  that  are  open  to  public  input  and  as- 
sessment, and  which  parties  to  the  negotia- 
tions would  be  expected  to  take  fully  into 
account. 

•  Trade  policy  and  trade  disputes  involving 
broader  environmental  and  social  issues 
should  be  decided  in  a  transparent,  glob- 
ally representative,  publicly  accountable  fo- 
rum that  includes  nongovernmental 
f>articif)ation  in  cases  of  public  concern, 
where  ecological  sustainability  and  social 
equity,  not  narrow  commercial  interests, 
are  the  first  priority. 

•  A  willingness  to  accept  environmental  deg- 
radation cannot  be  considered  a  factor  of 
comf>arative  advantage.  National  and  in- 
ternational regulation  shouki  limit  the 
movement  of  polluting  plants  and  indus- 
tries that  seek  to  obtain  more  lax  environ- 
mental or  safety  standards.  Countries 
should  be  free  to  limit  foreign  investment 
to  avoid  exacerbating  social  or  environ- 
mental problems. 
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NOTES 

1.  European  Free  Trade  Alliance  countries  are 
currently:  Austria,  Finland,  Iceland,  Norway, 
Sweden,  Switzerland,  Liechtenstein. 

2.  A  forthcoming  report  from  the  GATT  Secre- 
tariat, for  example,  argues  that  the  higher  per 
capita  incomes  resulting  from  increased  world 
trade  would  create  "the  freedom  and  incentive 
to  devote  a  growing  proportion  of  national  ex- 
penditure to  the  environment."  See  Trade  and 
the  Erminmment,  published  by  the  GATT  Secre- 
tariat; GATT/1529, 12  February  1992. 

3.  See  Walter,  I.  'International  Repercussions  of 
Environmental  Policy:  An  Economist's  Perspec- 
tive." In  Erwinmment  and  Trade,  edited  by  Rubin 
and  Graham.  (Published  under  the  auspices  of 
the  American  Society  of  International  Law, 
Allenheld,  Osmun  Publishers)  1983,  p.  41-42. 
See  also  Draft  Review  of  U.S.-Mexico  Environ- 
mental Issues  Prepared  by  an  Interagency  Task 
Force  Coordinated  by  the  Office  of  the  United 
States  Trade  Representative,  October  1991. 

4.  See  Draft  Review  of  U.S.-  Mexico  Environ- 
mental Issues,  op.  dt  note  3.  Free  trade  propo- 
nents have  jxjinted  to  studies  showing  no 
wholescale  movement  of  industry  to  take  advan- 
tage of  more  lax  regulation.  While  there  is  no 
doubt  that  plant  siting  decisions  respond  to  a 
host  of  factors  including  wage  rates,  infrastruc- 
ture development,  access  to  transport,  markets, 
and  finance,  etc.,  such  studies  looked  only  at 
technologically  defined  pollution  control  costs 
(i.e.,  the  cost  of  installing  scrubbers)  and  not  at 
the  host  of  preventative,  legal,  process-related, 
waste  disposal,  and  other  costs  associated  with 

a  certain  level  of  regulatory  scrutiny.  A  broader 
definition  of  "pollution-related  costs"  might  well 
lead  to  a  different  result.  Furthermore,  such  de- 
cisions are  affected  not  just  by  regulatory  cli- 
mate, but  by  the  strength  of  local  opposition  to 
siting  of  hazardous  or  polluting  plants  in  a 
given  locality. 

5.  Summers,  Lavrrence  H.  World  Bank  Office 
Memorandum,  12  December  1991. 

6.  Preparatory  Committee  for  the  UNCED  Third 
Session,  The  International  Economy  and  Envi- 


ronment and  Development,  Report  of  the  Secre- 
tary General  of  the  Conference,  UN  Doc. 
A/Conf.  151/PC/47, 17  July  1991. 

7.  Greenpeace  International  'Trotection  of  the 
Environment  Through  the  Trecautionary  Ac- 
tion Approach'."  July  1992,  p.  2. 

8.  Raghavan,  C.  Recolonization:  GATT,  the  Uru- 
guay RouTtd  and  the  Third  World.  Penang,  Malay- 
sia: Third  World  Network,  1990,  p.  120-22. 

9.  de  Almeida,  F.  "The  'New'  Intellectual  Prop- 
erty Regime  and  its  Economic  Impact  on  Devel- 
oping Countries."  In  Liberalization  of  Services  and 
Intellectual  Property  in  the  Uruguay  Round  of 
GATT,  edited  by  G.  Sacerdoti,  1990,  p.  83. 

10.  Technological  Transformation.  A  report  Pre- 
pared for  the  Fourth  Session  of  the  Preparatory 
Committee  for  the  United  Nations  Conference 
on  Environment  and  Development,  2  March  -  3 
April  1992,  Greenpeace  International,  Amster- 
dam, The  Netherlands.  In  this  submission  to 
UNCED,  Greenpeace  argues  that  many  pollu- 
tion control  technologies  merely  displace  the  en- 
vironmental problems.  The  failure  of  the  North 
to  truly  address  the  environmental  implications 
of  its  own  technological  development  brings 
into  question  the  argument  that  the  North's 
technology  can  "promote  sustainable  developv 
ment"  elsewhere. 

11.  See  Raghavan,  C,  Op.  dt.  note  8,  p.  124;  see 
also  Agarwal,  A.,  and  S.  Narain.  "A  Royalty  for 
Every  Potato."  Earth  Island  Journal  Earth  Island 
Institute,  Winter  1992,  p.  33;  and  Arden-Clarke, 
C.  'The  General  Agreement  on  Tariffs  and  Trade,  En- 
vironmental Protection  and  Sustainable  Develop- 
ment. "  Gland,  Switzeriand:  Worid  Wildlife  Fund 
November  1991,  p.  27. 

12.  Draft  Final  Act  Embodying  the  Results  of 
the  Uruguay  Round  of  the  Multilateral  Trade 
Negotiations,  GATT  Secretariat. 
MTN.TNC/W/FA,  20  December  1991  (Dunkel 
Text),  Section  L,  Sanitary  and  Phytosanitary 
Standards.  See  also  Public  Cibzen  December  26 
memo  regarding  sanitary  and  phytosanitary 
standards  (SPS)  for  an  analysis  of  these  provi- 
sions. Although  the  U.S.  government  promised 
that  SPS  provisions  in  a  new  NAFTA  would  not 
lessen  the  degree  of  protection  now  afforded  by 
U.S.  law,  the  U.S.  Trade  Representative  has  on 


13 


298 


Gracnpeace  International 


Other  occasions  stated  that  GATT  rules  will  ap- 
ply in  NAFTA.  The  experience  of  the  U.S. -Can- 
ada agreement  is  not  encouraging:  Canada  has 
agreed  to  work  toward  "equivalence"  with  the 
U.S.  approach  to  pesticides.  If  carried  through, 
this  would  require  Canada  to  change  its  precau- 
tionary approach,  which  requires  that  a  pesti- 
cide be  shown  safe,  to  a  U.S.  risk-benefit 
approach  which  has  led  to  registration  of  over 
seven  times  more  jjesticide  products  in  the  U.S. 
tfian  in  Canada.  See  also  Shrybman,  S.  'Trading 
Away  the  Environment."  Wortd  Policy  Journal 
Volume  IX,  No.  1,  Winter,  1992,  p.  105. 

13.  See  e.g..  Public  Qtizen  December  26, 1991 
memo  re:  SPS,  Op.  dt.  note  12,  p.  9. 

14.  See  'International  Food  Standards  and  the 
General  Agreement  on  Tariffs  and  Trade"  Inter- 
national Organization  of  Consumers  Unions, 
memo,  November  1990;  see  also  Shrybman,  S., 
Op.  dt.  note  11. 

15.  General  Agreement  on  Tariffs  and  Trade 
(GATT),  Article  I. 

16.  GATT,  Article  ID. 

17.  GATT,  Article  XVI. 

18.  GATT,  Article  XI. 

19.  United  Statei  -  Restrictions  on  Tuna  Imports.  Re- 
fXDrt  of  Panel,  General  Agreement  on  Tariffs  and 
Trade,  D621  /R,  September  3, 1991 .  While  this  re- 
striction is  not  part  of  the  text  of  the  Agreement 
itself,  it  was  confirmed  both  by  the  GATT  dis- 
pute panel  decision  and  by  a  forthcoming  report 
from  the  GATT  Secretariat,  Trade  and  the  Erwiron- 
ment  Op.  dt.  note  2. 

20.  GATT,  Article  XXII. 

21.  GATT,  Article  XXIII. 

22.  GATT,  Article  XXIII:2. 

23.  See  Finger  and  Olechowski.  The  Uruguay 
Round:  A  Handbodcfor  the  Multilateral  Trade  Nego- 
tiations. 1987,  p.  172-73. 

24.  Both  the  Multifibre  Arrangement  (MFA)  set- 
ting quotas  on  textiles,  and  "voluntary"  re- 
straints on  steel  exports  are  exceptions  to  GATT 


"free"  trade  rules  designed  to  protect  Nortfiem 
textile  and  steel  industries  from  competition. 
See  Hudek,  Robert  E.,  'Tiger,  Tiger  in  the 
House:  A  Critical  Appraisal  of  the  Case  Against 
Discriminatory  Trade  Measures."  p.  125;  and 
Chak  Mun,  "Comment."  p.  213,  In  The  New 
GATT  Round  of  Multilateral  Trade  Negotiations. 
Second  Edition,  edited  by  Petersmann.  E.R.  and 
M.  Hilif.  Deventer,  Boston:  Kluwer  Law  and 
Taxation,  Publishers,  1991. 

25.  An  example  would  be  the  sv^ritch  to  proc- 
essed timber  products  from  raw  logs.  For  an  ar- 
gument that  the  ban  of  raw  log  exports  and 
switch  to  processed  plywood  exports  in  Indone- 
sia actually  increased  the  rate  of  deforestation 
rather  than  conserving  resources,  see  Gillis,  M. 
'Indonesia:  Public  Policies,  Resource  Manage- 
ment and  the  Tropical  Forest."  p.  43,  71 .  In 
Repetto,  R.  and  M.  Gillis.  Forest  for  the  Trees: 
Gcmemment  Policies  and  the  Misuse  of  Forest  Re- 
sources. World  Resources  Institute,  1989. 

26.  Article  XI  of  GATT  prohibits  quantitative  re- 
strictions; see  Arden-Clarke,  C.  Op.  dt.  note  11, 
p.  14. 

27.  U.S. -Canada  Free  Trade  Agreement,  Artide 
904. 

28.  See  Hudson,  S.  monograph:  "Environmental 
Concerns  Related  to  a  U.S.  -  Mexico  -  Canada 
Free  Trade  Agreement."  National  Wildlife  Fed- 
eration, Nov.  27, 1990.  Mexico's  oil  industry  is 
nationalized,  but  a  combination  of  a  need  for 
new  capital,  a  policy  of  "privatization"  and  the 
provisions  of  both  NAFTA  and  GATT  liberaliz- 
ing foreign  investment  may  well  lead  to  in- 
creased exploitation  of  Mexican  oil  by  either 
Mexico  itself  or  U.S.  firms. 

29.  "The  Uruguay  Round  Negotiations  1986  - 
1991."  In  Petersmann.  E.R.  and  M.  Hilif,  eds. 
The  New  GATT  Round  of  Multilateral  Trade  Nego- 
tiations. Op.  dt.  note  24,  p.  501, 537. 

30.  Opinion  of  Advocate  General  F.G.  Jacobs  in 
European  Court  of  Justice  Case  2/90  (Commis- 
sion v.  Belgium),  delivered  on  10  January  1991. 

31.  Declaration  on  the  Human  Environment, 
(Stockholm  Declaration)  Prindple  21.  UN  Doc. 
A/COIMF.  48/14  (1972),  Reprinted  in  11 1.L.M. 
1416, 1420  (1972). 


14 


299 


Greenpeace  International 


32.  Janis,  M.  An  Introduction  to  International  Law. 
Boston,  MA:  Little  Brown,  1988  p.  245-47 

33.  Montreal  Protocol  on  Substances  that  De- 
plete the  Ozone  Layer,  opened  for  signature 
September  16, 1987,  reprinted  in  26 1.L.M.  1550, 
1987. 

34.  Article  XX  reads  in  part 

"Subject  to  the  requirement  that  such  measures 
are  not  applied  in  a  manner  which  would  consti- 
tute a  means  of  arbitrary  or  unjustifiable  dis- 
crimination between  countries  where  the  same 
conditions  prevail,  or  a  disguised  restriction  on 
international  trade,  nothing  in  this  Agreement 
shall  be  construed  to  prevent  the  adoption  or  en- 
forcement by  any  contracting  party  of  measures: 
....(b)  necessary  to  protect  human,  animal  or 
plant  life  or  health; 

....(g)  relating  to  the  conservation  of  exhaustible 
natural  resources  if  such  measures  are  made  ef- 
fective in  conjunction  vnth  restrictions  on  do- 
mestic production  or  consumption;..." 
A  GATT  dispute  resolution  panel  recently  held 
that  the  Article  XX  exception  to  GATT  rules 
only  applies  within  the  national  territory  of  the 
regulating  party;  the  Protocol  provisions  apply 
to  protecting  the  global  atmosphere.  United 
States-Restrictions  on  Imports  of  Tuna,  GATT, 
D621  /R,  September  3, 1991.  While  not  yet  an  of- 
ficial decision  of  GATT,  the  tuna-dolphin  panel 
decision  exemplifies  the  organization's  thinking. 

35.  Basel  Convention  on  the  Transboundary 
Movement  of  Hazardous  Wastes  and  their  Dis- 
posa\.  United  Nations  Environment  Program, 
Basel,  Switzeriand,  22  March  1989.  Preamble 
para  6  and  Article  4,  para  1,  (a)  and  (b).  The 
Bamako  Convention  on  the  Ban  of  the  Impxjrt 
into  Africa  and  the  Control  of  Transboundary 
Movementand  Management  of  Hazardous 
Waste  Within  Africa.  Adopted  under  the  aus- 
pices otthe  Organization  of  African  Unity, 
Bamako,  Mali,  January  1991  has  stronger  provi- 
sions prohibiting  waste  trade,  which  also  would 
conflict  with  trade  rules  on  import  restrictions. 

36.  Repwrt  of  the  Panel,  General  Agreement  on 
Tariffs  and  Trade,  United  States  -  Restrictions  on 
imports  ofTMTW,  16  August  1991.  Section  5.15: 
"The  Panel  concluded...that  the  Note  Ad  Article 
in  covers  only  those  measures  that  are  applied 
to  the  product  as  such.  The  Panel  noted  that  the 

I  regulates  the  domestic  harvesting  of  yel- 


lowfin  tuna  to  reduce  the  incidental  taking  of 
dolphin,  but  that  these  regulations  could  not  be 
regarded  as  being  applied  to  tuna  products  as 
such  because  they  would  not  directly  regulate 
the  sale  of  tuna  and  could  not  possibly  affect 
tuna  as  a  product." 

37.  Ironically,  recent  proposals  to  strengthen 
GATT  disciplines  on  technical  standards  (techni- 
cal barriers  to  trade)  would  include  processes  as 
well  as  products,  but  only  to  subject  national 
regulations  affecting  process  standards  to  inter- 
nationally set  lowest  common  denominators 
and  preemption  of  state  and  local  laws.  See 
Draft  Final  Act  Embodying  the  Results  of  the 
Uruguay  Round  of  the  Multilateral  Trade  Nego- 
tiations, GATT  Secretariat.  MTN.TNC/W/FA 
20  December  1991,  Section  G.  These  proposals 
would  move  in  exactly  the  wrong  direction,  giv- 
ing governments  less,  rather  than  more,  p)ossi- 
bilities  of  regulating  harmful  production 
processes. 

38.  Annotated  Checklist  of  Principles  on  Gen- 
eral Rights  and  Obligations.  Note  by  the  Secre- 
tariat, Preparatory  Committee  for  UNCED,  26 
July  1991,  UN  Doc.  A/CONF.  151 /PC/78. 

39.  See  Shrybman,  S.  monograph:  Selling  the  En- 
vironment Short,  An  Environmental  Assessment  of 
the  First  Tioo  Years  of  Free  Trade  between  Canada 
and  the  United  States.  Canadian  Environmental 
Law  Association,  November  1990. 

40.  Ibid. 

41.  In  the  Danish  case,  the  European  Court  of 
Justice  (EQ)  upheld  the  general  use  of  a  compul- 
sory bottle  recycling  scheme,  but  found  that  a  re- 
quirement (which  Denmark  argued  was  needed 
to  make  the  system  viable)  that  only  certain 
types  of  containers  be  used  discriminated 
against  imports  of  foreign  drinks  and  so  was 
"disproportionate"  and  unlawful.  In  "Re  Dispos- 
able Beer  Cans:  E.G.  Commission  v.  Denmark", 
[1989]  1  CM.L.R.  619.  The  Belgian  case  involves 
an  attempt  by  the  Belgian  region  of  Wallonia  to 
prohibit  waste  imports,  and  is  currently  before 
the  ECJ.  ECJ  Case  2/90  (Commission  v.  Bel- 
gium). 

42.  GATT  Dispute  Resolution  Panel  Decision, 
"Canada  -  Measures  Affecting  Exports  of  Un- 


15 


300 


Creenpeace  InUmatvmal 


processed  Herring  and  Salmon."  GAIT,  BISD, 
35S/114  (1988). 

43.  GATT  Dispute  Resolution  Panel  Decision, 
Thailand  -Restrictions  on  Importation  of  and 
Internal  Taxes  on  Cigarettes."  GATT,  BISD, 
36S/392  (1990). 

44.  GATT  Dispute  Resolution  Panel  Decision, 
"European  Economic  Community  and  Others  v. 
United  States."  (Superfund  Taxes)  reprinted  at 
[19881 3  CM.L.R.  605. 

45.  Op.  dt.  note  36.  The  dispute  resolution 
pxanel's  decision  in  this  case  has  not  yet  been  ap- 
proved by  the  Contracting  Parties  to  GATT  be- 
cause Mexico  decided  to  defer  consideration  of 
the  decision  at  the  October  1991  meeting  of 
GATT. 

46.  Writers  have  disagreed  as  to  the  history  and 
purpose  of  Article  XX.  Compare  Shrybman,  S. 
"International  Trade  and  the  Environment"  The 
Ecologist  Vol.  20  no.  1,  Jan./Feb.  1990  (purpose 
was  restricted  to  quarantine  regulations),  with 
Chamovits,  S.,  "Exploring  the  Environmental 
Exceptions  to  GATT  Article  XX. '  Journal  of  World 
Trade  Vol.25,  p.  37,  October  1991,  (broader  envi- 
ronmental purpose  in  Article  XX).  In  contrast, 
the  GATT  Agreement  on  Technical  Barriers  to 
Trade  (Standards  Code),  31  U5.T.S.  405,  T.I.  A.S. 
no.  9616  (1979),  does  recognize  in  its  preamble 
that  "no  country  should  be  prevented  from  tak- 
ing measures  necessary  to  ensure  the ...  pjrotec- 
tion  of  human  animal  or  plant  life  or  health,  of 
the  environment...,  subject  to  the  requirement 
that  they  are  not  applied  in  a  manner  which 
would  constitute  a  means  of  arbitrary  or  unjusti- 
fiable discrimination  between  countries  where 
the  same  conditions  prevail  or  a  disguised  re- 
striction on  international  trade;".  The  Code  (in 
Article  2.2.)  requires  use  of  international  stand- 
ards, if  tiiese  exist,  except  where  the  regulating 
party  explains  that  such  standards  are  inappro- 
priate'for,  among  others,  environmental  rea- 
sons. These  are  both  significant  improvements 
over  GATT  itself,  at  least  as  interpreted  to  date. 
Nonetheless,  the  regulating  state  still  (per  Arti- 
cle 2.1)  apparently  bears  the  burden  of  showing 


its  actions  do  not  have  the  effect  (or  the  intt 
of  creating  unnecessary  obstacles  to  trade  - 
which  begs  the  question  of  how  to  prove  some- 
thing is  "necessary." 

47.  See,  e.g.,  the  statement  of  the  U.S.  delegation 
to  UNCED  Prepcom  ID  regarding  the  Statement 
of  General  Principles,  UN  doc. 
A/CONF.151 /PC/78).  1991. 

48.  See  Committee  Report  Response  of  the  [U.S.] 
Administration.  Transmitted  to  the  Congress  by 
the  President,  May  1, 1991,  reprinted  in  Commit- 
tee on  Ways  and  Means,  U.S.  House  of  Repre- 
sentatives, Exchange  of  Letters  on  Issues 
Concerning  the  Negotiation  of  a  North  Ameri- 
can Free  Trade  Agreement,  p.  12. 102nd  Con- 
gress, 1st  Session. 

49.  See  Committee  Report  Enterprise  for  the 
Americas  Initiative.  Hearing  before  the  Subcom- 
mittees on  Human  Rights  and  International  Or- 
gaiuzations.  Western  Hemisphere  Affairs,  and 
International  Economic  Policy  and  Trade  of  the 
Committee  on  Foreign  Affairs,  House  of  Repre- 
sentatives, 101st  Congress,  2nd  Session,  June  28, 
1990. 

50.  "...memoranda  submitted  to  the  p>anel  shall 
be  considered  confidential...".  See  Draft  Final 
Act  December  20, 1991,  op.  dt  note  12,  Sec.  11 
on  Dispute  Resolution. 

51.  See,  e.g.,  Petersmann.  'Strengthening  the 
GATT  Dispute  Settiement  System:  On  the  Use 
of  Arbitration  in  GATT."  In  Petersmann  and 
Hilif,  p.  323, 324-25,  Op.  dt  note  24. 

52.  Draft  Final  Act,  c^.  dt  note  12,  Section  12, 
Article  14.  The  proposed  change  would  make 
such  dedsions  automatically  applicable  unless 
all  Conducting  Parties  voted  to  reject  the  ded- 
sion,  a  much  more  unlikely  prospect.  As  it 
stands  now,  GATT  dispute  panel  dedsions  have 
no  binding  force  unless  adopted  by  a  consensu^ 
of  the  Conh-acting  Parties  to  the  Agreement 
GATT,  Article  XXUI. 

53.  Arden-Qarke,  Op.  dt.  note  11,  p.  30. 


16 


301 


NAFTA'S  EFFECT  ON  WILDLIFE  CONSERVATION  AND 
ANIMAL  WELFARE  LEGISLATION 

Testimony  of 

The  Humane  Society  of  the  United  States 
Humane  Society  International 


Submitted  to  the  House  Merchant  Marine 

and  Fisheries  Committee 

Subcommittee  on  Natural  Resources 

and  the  Environment 

March  2,  1993 


Pr**«nt*d  by 

L**tt*fry  J*nklna 
L»0al  Advlkor  on  Trad*  and  Intamatlonal  Affairs 


TMi  ttatemBiTt  It  pressmul  on  behttl  ot  tic  loiowing  oroBiizatlons: 


The  Humane  Society  of  the  United  States 

Hunnane  Society  International 

Earth  Island  Institute 

Whale  and  Dolphin  Conservation  Society 

American  Cetacean  Society 

Animal  Welfare  Institute 

American  Society  for  the  Prevention  of  Cruelty  to  Animals 

International  Wildlife  Coalition 

Environmental  Investigation  Agency 

The  Society  for  Animal  Protection  Legislation 

Animal  Protection  Institute 

Rainforest  Action  Network 

International  Primate  Protection  League 

The  Fund  for  Animals 

American  Humane  Association 

Cetacean  Society  International 


302 


BianniVE  SUMMARY  OF  NAFTA'S  BTCCT  ON 
WILDUFE  CONSBWATION  AND  ANMUL  WBf ARE  LfBSUTION 


The  North  American  Free  Trade  Agreement  (NAFTA) ,  as  currently 

drafted,  fails  to  protect  key  conservation  legislation. 

The  Marine  Mammal  Protection  Act,  the  Wild  Bird  Conservation  Act  of 

1992,  the  High  Seas  Driftnet  Fisheries  Enforcement  Act  of  1992,  the 

Sea  Turtle  Act,  and  the  African  Elephant  Conservation  Act  all 

contain  key  provisions  that  would  violate  the  current  version  of 

NAFTA. 

Micky  Kantor,  the  United  States  Trade  Representative,  has  promised 
that  NAFTA  will  not  be  presented  to  Congress  until  such  time  as  an 
environmental  side  agreement  has  been  negotiated.  The  solutions 
that  USTR  has  proposed  to  date,  however,  will  not  alleviate  NAFTA' s 
incompatibility  with  the  above-referenced  conservation  measures. 

If  NAFTA  is  to  be  compatible  with  the  goals  of  conservation,  NAFTA 
must  explicitly: 

Recognize  that  countries  have  the  right  to  enact 
legislation  to  protect  global  resources; 

Permit  the  use  of  process  standards  as  a  basis  on  which 
to  distinguish  otherwise  "like  products"; 

Authorize  the  setting  of  standards  based  upon  the 
precautionary  principle; 

Recognize  that  trade  sanctions  can  be  an  effective 
enforcement  mechanism; 

Recognize  that  Parties  should  not  be  permitted  to 
adjudicate  challenges  to  certain  conservation  and  animal 
welfare  initiatives  under  NAFTA  or  GATT; 

Give  environmental,  conservation  and  animal  welfare 
experts  an  active  and  dispositive  role  in  the  dispute 
resolution  process;  and 

Provide  for  public  access  to  and  participation  in  dispute 
resolution  proceedings. 

A  NAFTA  that  is  insensitive  to  conservation  concerns  will  become  a 
convenient  vehicle  to  further  impinge  upon,  chill  or  deter  the 
enactment  and  enforcement  of  legitimate  conservation  and  animal 
protection  measurss. 
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INTRODUCnON 

Set  forth  in  Part  1  herein  are  concerns  which  The  Humane  Society  of 
the  United  States /Humane  Society  International  has  with  respect  to 
the  North  American  Pree  Trade  Agreement  (NAFTA) .  To  hightlight  the 
immediacy  of  our  concerns,  included  as  Part  II  is  a  brief  overview 
of  conservation  legislation  that  has  been  or  may  be  adversely 
affected  by  the  current  rules  of  "free  trade".  Lastly,  Part  III 
provides  some  substantive  suggestions  for  making  NAFTA  more 
compatible  with  conservation  goals. 

1991  marked  the  end  of  an  era  when  conservation  goals  could  be 
viewed  in  isolation  from  and  without  reference  to  the  system  of 
"free  trade."  In  that  year  a  dispute  resolution  panel  convened 
under  the  General  Agreement  on  Tariffs  and  Trade  (GATT)  held  that 
the  United  States  could  not,  consistent  with  GATT,  seek  to  protect 
natural  resources  outside  of  its  territorial  jurisdiction,  nor 
could  the  United  States  prohibit  the  importation  of  tuna  products 
based  solely  on  the  production  method  used  to  harvest  such  tuna. 
That  decision  has  bean  costly  to  the  goals  of  the  conservation  and 
animal  welfare  community  and  has  necessitated  the  expenditure  of 
scarce  resources  by  many  conservation  groups  that  now  have  to  be 
conversant  in  the  rules  of  "free  trade"  as  embodied  in  GATT,  the 
United  States  -  Canada  Free  Trade  Agreement  (FTA)  and  now  NAFTA. 

Although  the  Clinton  Administration  has  said  that  NAFTA  will  not  be 
presented  to  Congress  until  such  tine  as  an  environmental  side 
agreement  has  bean  negotiared,  we  are  concerned  that  the  terms  of 
reference  for  the  negotiation  of  such  agreement  are  too  narrow  in 
scope . 

The  environmental  debate  currently  consists  of  a  discussion  of  the 
way  in  which  NAFTA  can  accommodate  some  environmental  goals  while 
atill  maintaining  all  of  it»  "free  trade"  objectives.  The  irony  of 
this  situation  is  that  "free  trade"  is  not  itself  a  goal,  rather  it 
is  a  means  to  an  end.  "Increased  world  trade  leads  to  higher  per 
capita  incomes,  and  with  that  the  freedom  and  incentive  to  devote 
a  growing  proportion  of  national  expenditure  to  the  environment," 
says  a  GATT  report  on  trade  and  environmental  issued  February  3, 
1992.  Theoretically,  the  goal  promoted  by  "free  trade"  is  an 
improved  quality  of  life  within  each  society  —  the  same  objective 
that  environmental,  conservation  and  consumer  groups  seek  through 
direct  domestic  legislation. 

In  its  purest  form,  "free  trade"  is  a  manifestation  of 
international  trickle-down  economics.  Americans,  however,  have 
rejected  this  economic  model  and  opted  instead  for  President 
Clinton's  vision  of  an  active,  reaponsive  government  that  balances 
economic  expansion  with  the  needs  of  the  American  people.  If  the 
NAFTA  package  is  to  represent  the  will  of  the  American  people  and 
President  Clinton's  vision  for  America,  it  must  be  responsive  to 
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environmental,  conservation  and  consumer  goals.  NAFTA  can  serv* 
to  further  the  President's  economic  vision  only  if  it  explicitly 
safeguards  legislation  that  advances  environmental,  conservation, 
health,  safety  and  animal  protection  goals. 

I.   NAFTA't  TDCniAL  PROBIBAS 

As  currently  drafted,  NAFTA  endorses  and  explicitly  contains  some 

of  the  most  restrictive  principles  of  GATT.  Set  forth  below  are 

those   provisions   which   are   of   particular   concern   to   the 

conservation  and  animal  protection  community.  To  facilitate  an 

understanding  of  the  practical  implications  of  each  provision, 

examples  of  conservation  initiatives  that  have  or  could  be 
aaverseiy  xnpacrea  are  proviaeo. 

A.  NAFTA  bidortst  the  6AnPi4nd|ile  that  Partiis  May  Ito^ 
Batwaan  Goodt  Baseii  Upon  Procata  Standarda 

Article  14  of  the  GATT  Standards  Code  provides  for  dispute 
settlement  when  technical  requirements  are  stated  in  terms  of 
process  and  production  methods  rather  than  in  terms  of  the 
characteristics  of  the  product.  As  currently  drafted.  Article  903 
of  NAFTA  implicitly  incorporates  this  principle. 

The  GATT  panel  in  the  tuna-dolphin  case  determined  that  the  United 
States  could  not  restrict  the  importation  of  dolphin  deadly  tuna 
based  upon  standards  that  req^ulated  the  method  of  harvesting  tuna. 

B.  NAFTA'i  StmdanU  ProvWont  Unduly  Raatrlct  tha  Critania  Upon 
WMch  Domestic  Standards  May  Be  Based. 

NAFTA  requires  Parties  to  use  international  standards  as  a  basis 
for  standards-related  measures,  unless  it  can  be  proven  that  such 
standards  would  be  an  ineffective  or  inappropriate  means  to  fulfil 
a  "legitimate  objective".  The  circumstances  under  which 
deviation  from  international  standards  would  be  permissible  arc 
highly  restrictive.  An  International  standard  may  be  found  to  be 
"ineffective"  or  "inappropriate"  only  in  such  circumstances  where 
fundamental  climatic,  geographical,  technological  or 
infraetructural  factors  are  involved.  Factors  such  as  lack  of 
adequate  enforcement  in  the  producers  home  country  would  not, 
according  to  traditional  rules  of  statutory  construction,  be 
sufficient  justification  for  determining  that  an  international 
standard  is  "ineffective  or  inappropriate". 

The  Canadian  Puppy  Initiative,  as  discussed  in  part  II  herein, 
prohibits  tha  importation  of  puppies  from  Class  B  animal  dealers. 
Becauee  to  date,  the  U.S.  lack*  effective  enforcement  of  its  animal 
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welfare  laws  as  applied  to  US  "puppy  millB",  Canada  has  no  other 
affactiv*  naane  of  exoluding  pupplas  with  aarloua  contagious  or 
ganetlc  dlaeaaas. 

C  NAFTA  hmrpoiitM  tht  GAH  Prlndpto  Wt  a  Party  May  Not 
ConHatBiit  With  Trade  Prfndptea,  Seek  to  Ppotact  Envlronneirtai 
Raaaurcaa  Qutaiilo  Iti  TorritorW  Jiriadicttan. 

Articla  2101  of  NAFTA  Inoorporatea  tha  General  Excaptlons 
provisions  of  the  GATT.  Article  XX (b)  of  GATT  permits  trade 
restrictive  measures  that  would  otherwise  violate  the  GATT,  if  such 
restrictions  are  "necessary  to  protect  human,  animal  or  plant  life 
or  health."  The  GATT  panel  in  the  tuna-dolphin  case  held  that 
Article  XX (b)  does  not  apply  to  domestic  measures  which  seek  to 
protect  environmental  resources  outside  the  territorial 
jurisdiction  of  the  regulating  country.  The  current  NAFTA  text 
does  not  in  any  way  limit  this  interpretation. 

D.  NAFTA  Fait  to  Incorporate  Denocratic  Prindptoa  hi  Its  DIspiite 
ReaohithHi  Process 

Like  GATT,  NAFTA  provides  no  mechanism  for  public  access  to  or 
participation  in  the  resolution  of  disputes  involving 
environmental,  conservation,  health  or  safety  matters.  Article 
2012  of  NAFTA  provides  that  "[t]he  panel's  hearings,  deliberationB 
and  initial  report,  and  all  written  Bubmissions  to  and 
communications  with  the  panel  shall  be  confidential,"  Ae  the  GATT 
panel  decision  in  tuna-dolphin  case  demonstrates,  a  secretive 
system  increases  the  chance  that  the  concerns  of  the  community  at 
large  will  not  be  addressed  adeguately. 

In  addition,  the  dispute  resolution  provisions  do  not  guarantee 
that  appropriate  environmental,  conservation,  or  other  relevant 
experts  will  be  consulted  in  the  process.  A  dispute  resolution 
process  that  does  not  seek  to  incorporate  the  learned  opinions  of 
relevant  experts  can  not  adequately  balance  environmental  and 
conservation  goals  with  those  achieved  by  a  system  of  "free  trade". 

The  GATT  panel  found  in  the  tun«-dolphin  case  that  the  United 
States  had  not  exhausted  all  options  reasonably  available  to 
achieve  its  dolphin  protection  objectives  prior  to  implementation 
of  the  embargo.  Such  s  finding  Is  an  excellent  example  of  the 
distortions  that  can  occur  when  neither  the  public  nor  experts  are 
brought  into  the  dispute  resolution  process. 
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I.  Mi  OVHIVIEW  Of  CONSaVATION  mmATIVES  AOVERSaY  AFKCTB)  BY  THE 
RULES  OF  FRS  TRADE 

Cit«d  balow  are  exanplaa  of  consarvatlon  inltlativaa  tha^  have  been 
(or  nay  be]  advaraaly  affected  aa  a  result  of  GATT  or  NAFTA.  These 
examples  demonstrate  that  current  trade  rules  can  impact  a 
surprisingly  broad  array  of  initiatives.  In  reviewing  such  examples 
one  should  query  whether  free  and  unrestricted  trade  in  such 
circumstances  does  in  fact  further  the  goal  of  an  increased  quality 
of  life  within  each  society. 

L     The  Marfm  Mininial  Ppotectlon  Act  (MMPA) 

As  discusaed  previously,  in  1991  a  GATT  panel  found  that  the 
embargo  provisions  of  the  MMPA  violated  GATT.  The  provisions  at 
issue  direct  the  Secretary  of  Treasury  to  ban  the  importation  of 
commercial  fish  or  products  from  fish  which  have  been  caught  with 
commercial  fishing  technology  which  results  in  the  incidental  kill 
or  incidental  serious  injury  of  dolphins  and  other  marine  mammals 
in  excess  of  U.S.  standards.  In  1984,  the  MMPA  was  amended  to 
require  that  each  nation  wishing  to  export  tuna  to  the  United 
States  document  that  it  had  adopted  a  dolphin  conservation  program 
"comparable"  to  tihat  of  the  U.S.  fleet.  In  1990,  Mexican  yellowfin 
tuna  was  embargoed  by  the  Secretary  under  the  comparability 
provisions  of  the  MMPA.   Mexico  sought  relief  from  GATT. 

Ths  purpose  of  the  MMPA  provisions  is  to  decrease  to  zero  mortality 
the  number  of  marina  mammals  killed  as  a  result  of  commercial 
fisheries.  In  the  Eastern  Tropical  Pacific  (ETP) ,  an  estimated  6 
million  dolphins  have  been  killed  since  1959  by  U.S.  and  foreign 
fisherman  using  purs*  seina  nets  to  harvest  yellowfin  tuna.  The 
law  has  been  extremely  effective  In  achieving  its  goals.  The  number 
of  dolphin  mortalities  in  the  ETP  were  reduced  from  a  high  of 
423,678  in  1972  to  27,292  in  199X. 

To  date  the  MMPA  provisions  have  In  no  way  resulted  in  an  overall 
competitive  advantage  for  the  U.S.  tuna  industry  in  the  ETP.  If 
anything,  the  law  has  created  a  disincentive  within  the  U.S. 
industry  to  continue  fishing  in  the  ETP. 

B.      Tte  WBd  Bird  Contflrvatloo  Act  of  1002  ("WH  BM  Act") 

The  Wild  Bird  Act  directs  the  Secretary  of  the  Interior  to  ban  or 
set  quotas  on  the  importation  of  all  (both  CITES  and  non-CITES) 
species  of  exotic  birds  from  any  country  that  has  not  implemented 
a  nanagamenc  program  cnar  proviaes  ror  conservation  of  the  species 

and  its  habitat,  for  humane  methods  of  capture,  transport  and 
maintenance  of  the  species,  for  effective  enforcement  of  illegal 
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trade,  as  wall  ae  a  variety  of  other  coneervation  goals. 

As  originally  drafted,  tha  Wild  Bird  Act  applied  only  to  ■pecles 
listed  in  Appendix  I  and  II  of  tha  Convention  on  international 
Trade  in  Endangered  Species  of  Flora  and  Fauna  (CITES) .  This  was 
unsatisfactory  to  the  conservation  oonnunity  because  past  trading 
history  denonstrated  that  the  oonnercial  oonnunity  would  sinply 
shift  the  narket  to  non-CITES  species,  thus  putting  increased 
pressure  on  species  that  had  not  previously  been  inported  in  large 
nunbers . 

The  Bush  Adninistration  and  some  nembers  of  Congress  who  opposed 
the  bill  balked  at  the  expanded  scope  of  the  Act  claining  that  the 
new  provisions  violated  CATT.  The  Act  almost  failed  to  be  passed 
last  Congress  because  of  the  so-called  GATT  concerns. 

The  GATT  concerns  brought  up  by  the  Administration  and  others  were 
simply  spurious  and  an  attempt  use  GATT  to  sabotage  the  bill.  In 
fact,  there  are  GATT  inconsistencies  in  the  wild  Bird  Act,  but 
these  were  never  addressed  by  the  Act's  detractors.  Only  after  the 
environmental  community  suggested  a  more  draconian  (but  GATT 
consistent)  solution  to  "remedy"  the  GATT  problems  were  the  GATT 
concerns  dropped. 

C.     Hm  Mi^  Seal  Drtttnat  Hsheries  EnforcQinent  Act  of  1002 
("Drlttnet  Act") 

The  Driftnet  Act  directs  the  Secretary  of  Commerce  to  prohibit  the 
importation  of  all  fish,  fish  products  and  sport  fishing  equipment 
of  any  nation  or  nationals  which  continue  to  conduct  large-scale 
driftnet  fishing  beyond  the  exclusive  economic  zone  of  any  nation 
after  December  31,  1002. 

The  purpose  of  the  Driftnet  Act  is  to  complement  UN  Resolution 
46/215  which  calls  for  a  complete  worldwide  ban  on  driftnet  fishing 
by  December  31,  1992.  The  UN  Resolution  was  in  response  to  evidence 
that  large-scale  driftnet  operations  are  highly  destructive  to  the 
living  marine  resources  and  ocean  ecosystems,  and  pose  an 
especially  significant  threat  to  slow-reproducing  species  like 
marine  mammals,  birds  and  sharks,  which  take  many  years  to  recover. 

This  Act  could  be  challenged  under  HAFTA  because  like  the  MMPA,  it 
seeks  to  protect  natural  resources  outside  the  U.S.  territorial 
jurisdiction  and  also  requires  the  nethod  by  which  fish  are 
harvested  or  produced. 
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D.  TIM  8n  Taiin  Act 

In  1989,  CongrABS  passed  PL.  101-162,  an  Act  that  protects  sea 
turtles.  The  Act  prohibits  the  inportation  of  shrimp  and  shrimp 
products  from  any  producing  country  that  does  not  have  an  adequate 
sea  turtle  conservation  program  as  defined  by  the  Act  and  that  does 
not  require  its  shrimp  vessels  to  use  turtle  excluder  devices 
(TEDb) .  Currently,  no  country  has  been  embargoed  under  the  Act. 

The  purpose  of  the  Act  is  to  promote  global  protection  of  five 
species  of  endangered  sea  turtles  seriously  threatened  or 
endangered  by  fishing  practices  of  the  shrimp  industry,  it  is 
estimated  that  150,000  sea  turtles  are  being  killed  annually  in 
shrimp  nets.  TEDs  have  been  found  to  be  97  percent  effective  in 
reducing  the  mortality  of  sea  turtles. 

Despite  having  promised  to  the  contrary,  Mexico  has  not  secured  the 
use  of  TEDs  on  Mexican  shrimp  vessels.  To  the  contrary,  there  is 
some  evidence  that  some  interests  within  the  Mexican  government  are 
working  harder  to  prove  that  TEDs  do  not  work  than  to  successfully 
implement  them. 

Mexico  could  challenge  this  Act  under  NAFTA.  Like  tuna-dolphin,  the 
Act  attempts  to  protect  resources  outside  U.S.  territorial 
jurisdiction.  In  addition,  the  Act  regulates  the  method  by  which 
shrimp  can  be  produced.  Based  on  these  two  factors  alone,  the  Act 
would  violate  both  OATT  and  NAFTA. 

E.  Tla  African  Bephant  Consarvitlon  Act 

The  African  Elephant  Conservation  Act  ("Elephant  Act")  directs  the 
Secretary  of  the  Interior  to  prohibit  the  importation  of  raw  or 
worked  ivory  from  any  producing  country  that  does  not  have  an 
adequate  elephant  conservation  program  as  defined  in  the  Act.  An 
import  ban  on  all  African  elephant  ivory  took  effect  on  June  9, 
1989  pursuant  to  the  provisions  of  the  Act. 

The  purpose  of  the  Elephant  Act  is  to  help  stop  the  flow  of  illegal 
ivory  into  the  United  states.  Passage  of  the  Elephant  Act  was 
prompted  by  evidence  that  the  continental  population  of  African 
elephants  had  declined  by  at  least  50  percent  in  only  ten  years  due 
to  illegal  poaching  and  pressures  caused  by  International  trade  in 
ivory.  Experts  estimated  that  the  African  elephant  would  become 
extinct  by  the  turn  of  the  century. 

This  Act  could  be  challenged  under  NAFTA  and  CATT  because  it  seeks 
to  protect  wildlife  resources  outside  U.S.  territorial 
juriediction.  In  addition,  the  Act  sets  standards  that  regulate  the 
method  in  which  ivory  can  be  produced.  Like  tuna-dolphin,  the 
Elephant  Aot  could  be  found  to  b«  Inconaietent  with  CATT  and  NAFTA. 
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F.      Cmdi't  RiBUlatory  Propotal  tor  taqpomtloii  of  Piipplet  fpon  the 
lUttd  Stftn 

Th«  Canadian  government  recently  ieeued  regulations  that  would 
permit  only  Claee  A  animal  dealers,  that  is  actual  breeders,  to 
Import  puppies  into  Canada.  The  effect  of  the  regulation  is  to 
prohibit  middle  men  whose  primary  if  not  sole  supply  of  puppies 
oome  from  the  notorious  U.S.  puppy  mills. 

Approximately  eO%  of  the  puppies  sold  in  the  Canadian  retail  market 
are  purchased  from  U.S.  puppy  mills.  In  Canada,  lilce  in  the  United 
States,  there  is  growing  public  concern  about  the  condition  of  pet 
store  puppies  as  well  as  a  marked  Increase  in  the  number  of 
consumer  complaints  about  sick  puppies.  In  response  to  the 
public's  concerns  and  because  the  United  States  has  not  been  able 
to  adequately  enforce  its  own  Animal  Welfare  laws,  Canada  sought  to 
protect  itself  from  the  U.S.  puppy  mill  crisis  through  Import 
regulations. 

As  required  pursuant  to  section  708  of  the  U.S.  Canada  Free  Trade 
Agreement  (FTA) ,  the  Canadian  regulation  was  submitted  to  the 
Animal  Health  Technical  Working  Croup,  which  agreed  that  the  most 
effective  way  to  reduce  the  potential  for  the  export  of  diseased 
puppies  from  the  United  States  puppy  mills  into  Canada  would  be 
through  the  proposed  regulations. 

Despite  this  finding,  the  United  States  Department  of  Agriculture 
(USDA)  conveyed  to  Canada  that  the  United  States  would  seek  trade 
remedies  pursuant  to  FTA  if  the  regulation  was  adopted.  In 
response  to  USDA's  actions,  Canada  agreed  to  weaken  considerably 
its  regulations  and  revised  the  proposed  regulation  so  that  its 
effectiveness  is  now  dependant  upon  strict  enforcement  by  the 
United  States  of  its  Animal  Welfare  laws.  Given  USDA's  history  of 
lax  enforcement  of  these  laws,  it  is  unlikely  that  the  new 
regulation  will  have  any  effect  on  the  importation  of  sick  puppies 
into  Canada. 

III.      SUBSTANTIVE  SUGGESTIONS  FOR  MAKING  NAFTA  MORE  COMPATIBLE  WITH 
CONSERVATION  60AU 

A.  TIM  NAFTA  Package  Must  Explcttty  Recopibe  tliat  Certain  Trade 
Etfecta  Should  Not  be  AiQudlcatad  Under  NAFTA  Or  Any  Other  Trade 
Rei^e. 

within  the  context  of  the  overall  NAFTA  package,  the  United  States 
should  seek  to  establish  a  binding  principle  that  certain 
environmental,  conservation,  health  and  safety  laws  may  not  be 
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adjudicated  under  any  trad*  ragine.  To  achlava  this  objective,  a 
speoial  review  prooees  ehould  be  aetabliehed  for  challenges  to  lawa 
inplioating  environmental,  oonaervation,  health  and  safety 
protection. 

Whenever  a  challenge  inplioates  environmental,  oonaervation,  or 
other  euch  protection,  as  a  threshold  matter,  a  panel  of  experts 
should  be  convened  to  determine  whether  the  sole  purpose  of  a 
challenged  measure  is  to  advance  a  legitimate  environmental, 
conservation,  health  or  safety  goal.  in  the  event  of  a  positive 
finding,  the  dispute  ehould  b*  diapositively  disDissed.  where  such 
panel  determines,  however,  that  the  complained  of  measure  is  not  a 
legitimate  environmental,  conservation,  health  or  safety  measure, 
or  that  such  measure  is  applied  in  an  inconsistent  or 
discriminatory  manner  (as  opposed  to  having  a  diacriminatory 
affect) ,  the  normal  NXFTA  dispute  ptooess  should  be  allowed  to 
continue,  although  the  trad*  panel  should  be  required  to  give  great 
deference  to  the  substantive  findings  of  the  special  panel. 

Only  such  a  process  will  insulate  conservation  programs  such  as  the 
those  discussed  above,  from  the  negative  effects  of  free  trade. 

B.  NAFTA  Muit  Explcray  RBCognlza  That  Counlrtot  Have  The  IBoht  To 
Enact  Ui^atlon  to  Protact  Global  Resources 

HAFTA  muBt  recognise  that  environmental  degradation  knows  no 
boundariee  and  that  protection  of  global  resources  must  be 
comprehensive  and  cost  efficient  if  environmental  protection  is  to 
be  achieved.  An  environmental  solution  which  seeks  to  protect 
global  resources  on  a  systemic  basis  will  be  more  cost  efficient 
than  a  aolution  that  seeks  to  protect  in  a  pieoeraeal  fashion. 

The  NAFTA  package  must  explicitly  permit  the  extraterritorial 
application  of  domestic  coneervation   laws.   Many  of  the   laws 

diacussad  herein  oould  be  challenged  under  NAFTA  if 
evrrarerriroriai  ^urisaiccion  is  nor  provided  for  within  the  NAFTA 
package. 

C.  NAFTA  Must  Expkttty  Pamft  the  Use  of  Process  Standards  As  a 
Basis  on  WMch  to  ttttinoiitli  Othorwita  "Uko  Products" 

NAFTA  must  recognise  that  how  a  product  is  produced  is  as  important 
as  the  product  itself.  Recognicing  the  legitimaoy  of  process 
standards  would  not  only  level  the  aoonomic  playing  field,  it  would 
stem  environmental  degradation  on  this  continent.  Production 
process  standards  could  be  used  to  encourage  producers  to  uee 
environmentally  friendly  production  methods  in  order  to  achieve  the 
benefits  of  free  and  unrestricted  trade.  Such  an  incentive  based 
system  would  still  be  in  accordanc*  with  the  principles  of  free 
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trad*. 

The  dispute  between  Meylco  and  the  United  States  with  respect  to 
dolphin-deadly  tuna  highlights  the  necessity  for  explicit  text  on 
this  issue.  Xfter  considerable  political  negotiation,  Mexico 
agreed  to  join  the  United  States  in  a  global  moratorium  on  the 
setting  of  nets  on  dolphin  and  to  use  the  moratorium  as  a  basis  for 
prohibiting  imports  of  dolphin-deadly  tuna.  To  date,  Mexico  has 
failed  to  enter  into  the  moratorium.  The  failure  of  such  agreement 
to  be  effectively  implemented  serves  to  underscore  the  necessity 
for  specific  text  in  the  NAFTA  pao)cage  setting  forth  the  right  of 
KAFTA  parties  to  set  standards  and  distinguish  between  products  on 
the  basis  of  production  methods.  It  also  underscores  the  need  to 
demand  that  Mexico  innediately  enter  into  the  moratorium  agreement 
as  a  precondition  of  NAFTA. 

D.  Presfirvition  Should  Be  A  LBgMraate  Criteria  Upon  WMdi  to  Base 
Standards 

NA7TA  should  explicitly  recognize  that  preservation  of  species  and 
habitat  is  a  legitimate  goal.  Thus,  parties  should  be  permitted  to 
set  standards  based  upon  the  precautionary  principle,  rather  than 
upon  an  actual  finding  of  environmental  degradation. 

E.  NAFTA's  DIsputa  ResolutkMi  Processes  Must  incorporate  ttte 
Prindpies  of  A  Democralic  Instltiitlon 

The  GATT  panel's  decision  in  the  tuna  dolphin  case  demonstrates  the 
inadequacies  in  the  current  NAFTA  dispute  process.  NAFTA's  dispute 
process  must  be  opened  to  public  participation  and  public  scrutiny 
if  it  is  to  be  an  instrument  that  serves  the  goals  of  a  democratic 
society. 

In  addition,  the  dispute  process  must  bs  broadened  to  incorporate 
a  mechanism  for  addresBlng  multiple  goals  beyond  the  institution  of 
free  trade.  Experts  on  habitat  and  speciec  conservation,  animal 
welfare,  as  well  as  other  •nvironmental ,  health  and  safety  issues 
should  be  given  an  active  and  dispositive  role  in  the  dispute 
resolution  process. 

F.  NAFTA  Shoidd  Expldtty  Recognlzs  ttat  Trade  Sancttons  Can  He  An 
tnecuve  cniorcenieni  Meciunun 

The  uee  of  trade  sanctions  as  an  enforcement  mechanism  is  currently 
being  discussed  by  CITES,  the  Inter-American  Tropical  Tuna 
Association,  among  others.  NAFTA  must  recognize  that  trade 
sanctions  may  be  the  most  effective  means  of  ensuring  compliance 
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within  ths  context  of  an  intarnatlonal  environmental  or 
oonBervatlon  agr*«nent.  NAFTA  must  grandfather  not  only  those 
anvironaental  agreanants  listed  in  Article  104,  but  all 
international  environmental  and  conservation  agreements. 

CONCURMIN 

GATT  and  NAFTA  have  already  proven  to  be  incompatible  with 
oonsarvation  goals.  A  NAFTA  that  is  similarly  insensitive  to 
conservation  concerns  undoubtedly  will  become  a  convenient  vehicle 
to  further  impinge  upon,  chill  or  deter  the  enactment  and 
enforoament  of  legitimate  oonsarvation  and  animal  protection 
measures. 

NAFTA  can  be  a  progressiva  environmental  and  conservation  document, 
but  only  if  its  provisions  are  tailored  in  some  significant 
respects.  The  supplamental  environmental  agreements  must  include 
substantive  and  binding  provisions  to  protect  and  promote  domestic 
and  global  conservation  maasuras.  Only  then  will  NAFTA  reflect 
Clinton's  vision  for  America  and  America's  hope  for  the  future. 
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CENTER    FOR    INTERNATIONAL    ENVIRONMENTAL    LAW 

1621  Ci)iliu-iln.ia  Avfiuic.  NW 

Suilc  300 

Washingion.  DC   20009-1076 

Phone:  202- 332-4840 

Fjx:  202-332-4865 

Overview  of  Proposed  NAFTA  Enforcement  Approaches 


March  1993 

Proposal:  Environmental  Enforcement  Agreement  Following  NAFTA  IPR  Provisions 
Summary:  Use  NAFTA 's  intellectual  property  (IPR)  provisions  as  a  model  for  enhanced 
environmental  enforcement  through  each  party's  domestic  legal  systems.  NAFTA's  IPR 
provisions  require  each  party  Xo  provide  IPR  right  holders  legal  protection,  access  to  each 
party's  domestic  courts,  and  procedural  due  process  in  domestic  proceedings,  to  enforce 
these  protections. 

Pros:  •  model  has  already  been  negotiated  in  other  (IPR)  context 

•  relatively  low  level  of  sovereignty  intrusion 

Cons:  •  providing  necessary  standing  in  domestic  courts  to  foreign  parties  raises 

serious  Constitutional  issues  in  all  three  parties 

•  difficulty  in  determining  who  has  the  right  to  bring  cases 

•  requires  ctistly  and  time  consuming  litigation  (prevents  those  with  few 
fi.scal  resources  from  utilizing  the  enforcement  option) 

•  concerns  exist  over  corruption  in  Mexico's  judicial  and  administrative 
systems 

Proposal:     Environmental  Compliance  Through  Increased  Public  Access  to  Information 
Summary:     Encourage  greater  environmental  compliance  by  a  supplemental  agreement 
calling  for  increased  public  access  to  environmental  information  through  "sunshine  laws", 
such  as  community  right  to  know. 


Pros: 


low  cost 

minimal  bureaucracy 

relatively  low  level  of  sovereignty  intrusion 


Cons:  •  no  sanction  powers— lacks  teeth 

•  does  not  provide  incentive  for  government  enforcemerit 

•  information  can  be  too  technical  and/or  voluminous  to  be  of  real  use 
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Center  for  International  Environmental  Law 
NAFTA  Enforcement  Options 
March  1993 

Proposal:        Encourage  Environmental  Enforcement  Through  Unilateral  Trade  Measure— 

"Green  301" 
Summary:    Include  in  NAFTA  implementing  package  provisions  for  the  use  of  section  301 
procedures  and  remedies  to  address  competitive  disadvantages  caused  by  the  failure  of 
environmental  enforcement  in  trading  partner  countries. 

Pros:  •  can  apply  broader  than  NAFTA  parties— does  not  "penalize"  Canada 

and  Mexico  by  virtue  of  their  NAFTA  party  status 

•  existing  section  301  procedure  leads  to  settlement  in  most  cases 

•  highest  degree  of  U.S.  control  over  process 

•  provides  relatively  strong  incentive  for  partners  to  enforce  laws 

Cons:  •  section  301  is  presently  under  attack  by  major  trading  partners,  and  a 

Green  301  will  be  similarly  assailed,  especially  by  developing  countries 

•  mechanism  could  fall  prey  to  protectionist  uses 

•  rai.ses  serious  sovereignty  issues 

Proposal:        Encourage  Environmental  Enforcement  Through  North  American  Commission 

on  the  Environment  (NACE)  Authorized  Tariff  Snapbacks 
Summary:  Allow  dispute  panels  formed  under  NACE  to  authorize  a  party  to  use  tariff 
snapbacks  where  lax  environmental  enforcement  is  creating  unfair  trade  advantages  and 
consultation  and  technology  cooperation  efforts  have  failed  to  resolve  situation.  Fines  can 
be  used  to  halt  polluting  activities  that  cause  personal  injury,  but  not  trade  injury.  NACE 
selects  which  cases  are  heard  by  panels. 

Pros:  •  trilateral     mechanism     minimizes     infringement     on     each     party's 

.sovereignty 

•  limits  the  use  of  trade  measures  to  cases  with  trade  ramifications 

•  use  of  tariff  snapback  simplifies  calculation  of  penalty 

•  builds  upon  emergency  action  provisions  already  in  NAFTA 

•  allows  unfounded  ca.ses  to  be  screened  out  before  costly  process 

•  public  prt)ce.ss 

CorLi:  •  limits  the  use  of  trade  measures  to  cases  with  trade  ramifications 

•  infringes,    to   a   certain    extent,   on   each    party's   sovereignty   over 
environmental  enforcement  decisions 

•  mechanism  could  fall  prey  to  protectionist  uses 
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Ccnlcr  for  Inicrnational  Environincnial  Law 
NAFTA  Enforcement  Options 
March  \W^ 

Proposal:         Encourage  Environmental  Enforcement  Through  Use  of  Trade  Remedies  in 

the  Case  of  a  Pattern  of  Non-Compliance  or  Non-Enforcement 
Summary:   NACE  hears  complaints  and  investigative  arm  determines  if  pattern  exists  and 
then  notifies  national  bodies  of  finding.    NACE  consultants  work  with  offender  to  address 
problem,  but  after  four  month  grace  period,  NACE  reports  whether  progress  toward 
solution,  and  governments  may  then  decide  to  use  trade  penalties. 

Pros:  •  strong  emphasis  on  solving  pollution  problem  through  use  of  grace 

period  and  consulting  arm 

•  provides  public  process  in  NACE  component 

•  NACE  investigation  carried  out  through  national  enforcement  bodies 

•  NAFTA  dispute  panel  rules  on  procedural  compliance  and  fairness  of 
penalty 

•  permits  unilateral  final  decision  to  impose  penalty 

Cons:  •  use  of  trade  remedies  will  raise  sovereignty  issues  and  be  influenced 

by  political  considerations 

•  requires   complex   finding   of   pattern   of   non-compliance   or   non- 
enforcement 

Proposal:  Make  NACE  an  Equal  Partner  with  NAFTA  Free  Trade  Commission  (FTC) 
in  Resolving  Certain  Environmental  Disputes,  and  Permit  NACE  to  Impose 
Trade  Remedies  in  Other  Circumstances 
Summary:  NACE  would  work  with  the  FTC  in  environmentally-related  disputes  and  would 
have  the  authority  to  address  matters  concerning  transboundary  pollution,  global  commons 
and  international  agreements,  and  to  levy  maximum  one  percent  tariffs  in  these  instances 
after  public  hearings  and  consultations 


Pros: 


Cons: 


addresses    environmental    injuries    only,    therefore    less    subject    to 

protectionist  influences 

facilitates  increased  environmental  expertise  and  public  participation 

in  NAFl^A  Chapter  20  disputes  without  directly  renegotiating  NAFTA 

trilateral     mechanism     minimizes     infringement     on     each     party's 

sovereignty 

public  process 

limits  scope  of  NACE's  environmental  decision  making  to  three  specific 

instances 

minimal  amount  of  penalty  may  not  be  sufficient  deterrent 

raises  sovereignty  issues  and  subject  to  being  influenced  by  political 

considerations 
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ANNEX  III 


March  4,  1993 

The  Hon.  Mickiey  Kantor 
U.S.  Trade  Representativa 
600  17th  Street,-  NW 
Washington,  D.C.   20506. 

Dear  Ambassador  Ka&tor: 

As  we  ail  acknowledged  on  February  23,  1993,  diiring  a 
neeting  with  you,  a  number  of  environmental,  conservation,  . 
health,  and  safety  problems  remain  In  the  present  NAFTA.   We,  the 
undersigned,  hope  that  this  letter  clarifies  the  position  of  our 
groups  with  respect  to  the  President  Clinton's  NAFTA  package. 
Successful  resolution  of  these  problems  would  not  only  promote 
sustainable  hemispheric  trade,  but  would  also  send  a  clear 
message  to  the  Uruguay  Round  negotiators  in  Geneva.  While  all 
the  groups  signed  to  this  letter  acknowledge  the  NAFTA  problems 
identified.  Individual  groups  reserve  the  right  to  offer  varying 
solutions,  to.  these  problems. 

First  and  foremost,  we  support  the  President's  call  for  an 
"environmental"  supplemental  agreement  that  will  establish  a 
strong  North  American  Commission  on  the  Environment  (NACE) . 
However,  such  a  supplemental  agreement  must  clarify  various  other 
provisions  of  the  existing  NAFTA.   In  pur  opinion,  these  elements 
of  a  supplemental  agreement  should  be  in  the  form  of  a  protocol* 
legally  binding  upon  any  party  to  NAFTA,  and  of  equal  statiire  to 
NAFTA.  Some  groups  have  drafted  protocol  language  for  the  NACE 
and  are  presently  drafting  similar  language  for  the  protocol's 
other  provisions  that  will  be  forwarded  to  you  shortly. 

•  .  ■  •  .  "  ■       , 

I.    EMFORCEMRNT; 

Trade  should  not  be  based  on  weak  enforcement  of  established 
standards.  Enforcement  is  a  crucial  issue.  We  should  not 
subject  U.S.  citizens  to  economic,  health,  safety,  or  environmen- 
tal injury  as  a  result  of  Weak  enforcement  of  standards  else- 
where. Nor  should  our  NAFTA  partners  be  harmed  by  a  failure  of 
U.S.  enforcement. .  Sanctions,  including  both  trade  and  non-trade 
measures,  must  be  available  to  ensure  compliance.  Recognizing 
that  sovereignty  concerns  exist,  we  propose  that  a  trilateral 
mechanism,  the  North  American  Commission  on  the  Environment 
(NACE),  as  discussed  below,  be  established  with  sufficient  powers 
to  ensure  adequate  enforcement  of  existing  and  future  lavs. 

ZZ.   KAFTA'S  ENVTBONHENTAL  OUISSIONS  AND  AMBIGUITIES: 

•We  recognize  the  President's  desire  not  to  reopen  the  NAFTA 
text.   Yet,  there  are  provisions  in  the  present  text  that  are 
either  contradictory  or  vmclear,  and  work  to  the  detriment  of 
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enviroranantal,  conservation,  health,  and  safety  protection.  Th« 
Bush.  NAFTA  also  completely  falls  to  address  several  iiiportant 
concerns.  Therefore,  the  topics  listed  below  are  areas  wher«  a 
NAFTA  protocol  must  rectify  present  NAFTA  omissions  or  ambigu- 
ities.   ■  . 

•  ■  A,   •  ENVinONlffiNTAL  REMEDIATION: 

Despite  the  fact  that  the  several  border  agreements  between 
the  NAFTA  parties  have  been  considered  separate  from  the  present 
NAFTA,  we'  do  not  believe  that  NAFTA  should  go  forward  tint  11 
enforceable  commitments  have  been  made  to  clean  up  the  border 
regions.  Estimates  for  the  U.S. -Mexico  border  clean-up  range 
from  $  5  to  15  billion.  The  U.S. -Canada  border  also  suffers  from 
trade  Induced  problems. 

.  B.    FUNDING: 

A  secure  sotirce  of  funding  for  proper  infrastructure  devel- 
opment, environmental  enforcement,  increased  investigation,  and 
clezm-up  for  all  NAFTA- related  environmental  programs  is  vital. 
Because  national  appropriations  processes  do  not  provide  a  secure 
source  of  funding,  we  believe  that  designated  funding  sources, 
based  on  fairness  and  the  "polluter  pays"  principle,  must  be 
developed  as  a  prerequisite  to  implementation  of  NAFTA. 

Ideas  that  deserve  attention  include:  a) "snap-back"  tariffs 
applied  to  sectors  with  lax  enforcement  of  escisting  standards;  b) 
a  small  transaction  fee  on  all  goods  and  services  that  could  be 
phased  out  over  a  specified  number  of  years ;  c)  a  directed 
■green"  fee;  d)  an  environmental  countervailing  duty  on  economic 
activity  that  is  environmentally  unsusustainable  or  below  stan- 
daxd;  •)  "earmarked"  tariffs,  which  could  be  phased  out  during 
the  first  10-15  years  of  NAFTA;  and  f )  development  of  a  "green 
investment  bank, "which  could  utilize  established  trust  funds  to 
levei^ge  additional  iioney  through  bond  proposals.  Regardless  of 
which  funding  scheme(s)  is  eventually  utilized,  we  believe  it  is 
imperative  to  chsmnel  such  funds  back  into  environmental  infra- 
structure improvements,  enforcement,  border  inspection,  worker 
transition  programs,  certain  farmer  support  programs,  and  funding 
of  the  NACE  itself.         . 

.  C.  '   PUBLIC  PARTICIPATION  AND  TRANSPARENCY 

~  "  Public  accountability  of  governing  bodies  is  an  essential  • 
element  of  environmental  protection  and  democratic  governance. 
Accountability  includes  the  rights  of  notice,  comment,  the 
opportunity  to  pzLrticipate,  the  ability  to  bring  complaints,  and 
access  to  decision-making  processes.   For  the  NAFTA  package  to 
address  these  serious  concerns,  the  process  of  crafting  this 
protocol  iBust  provide  pxiblic  accountability  and  the  protocol 
itself  must  ensure  accountability  in  the  administration  emd 
Implementation  of  the  NAFTA  package. 
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•  The  current  NAFTA  dispute  panel  provisions  completely  fail 
to  provide  citizens  from' the  NAFTA  coxintries  with  the  means  to 
obtain  information  from,  and  participate  in,  resolution  of  trade 
disputes  concerning  environmental,  conservation,  health,  and 
safety  matters.  The  protocol  must  provide  the  public  with 
p2irticipatory  rights  in  whatever  forum  ultimately  resolves 
trade/environment  disputes  under  NAFTA.    Furthermore,  the  NAFTA 
package  must  ensure  that  the  piiblic  can  participate  meaningfully 
in  the  remaining  negotiations  of  NAFTA.  Prior  NAFTA  negotiations 
failed  to  provide  the  public  with  sufficient  paorticipatory 
rights,  resulting  in  the  deficiencies  outlined  in  this  letter. 
The  upcoming  negotiations  of  the  NAFTA  supplemental  agreements 
.provide  an  ideal  opportunity  to,  at  least  in  part,  rectify 
NAFTA* 8  failure  to  embrace  democratic  principles. 

D.    INTERNATIONAL  AND  DOMESTIC  PRODUCTION/PROCESS 

(PPM)  STANDARDS:  " 

Trade  law  must  recognize  that  how  a  product  is  produced  is 
as  important  as  the  quality  of  the  product  itself.   Only  by 
recognizing  process-based  trade  restrictions  will  governments 
retain  their  ability  to  keep  high  domestic  standards  without 
placing  domestic  producers  at  a  competitive  disadvantage.  Al- 
though Article  XX  of  the  General  Agreement  on  Tariffs  and  Trade 
(GATT)  provides-  for  health  and  natural  resoiirce  conservation 
exceptions,  these  provisions  have  been  constricted  by  recent  GAIT 
panel  decisions.   Without  explicit  clarification,  NAFTA  will 
repeat  the  mistake  of  GATT  panels  and  the  Dvmkel  draft  by  incor- 
porating xmacceptable  provisions  or  interpretations  of  GATT 
(e.g.,  Article  103,  NAFTA).  For  example,  laws  that  would  re- 
strict the  import  of  products  made  with  CFCs,  timber  produced  in  . 
an  unsustainable  fashion ,  or  the  inhumane  treatment  of  animals 
could  be  subject  to  challenge  under  NAFTA. 

The  infamous  tuna/dolphin  dispute  highlights  the  political 
difficulties  that  c«ui  be  involved  in  a  dispute  concerning  produc- 
tion process  issues.   In  the  tuna/dolphin  case,  a  GATT  panel  held 
that  harvesting  methods  were  not  a  GATT-legitimate  basis  for 
distinguishing  between,  and  placing  import  restrictions  on, 
dolphin  deadly  tuna.  •  After  considerable  political  negotiation, 
Hexico.  agreed  to  join  the  U.S.  in  a  global  moratorium  on  the 
setting  of  nets  on  dolphin  and  to  ttse  the  moratorium  as  a  basis 
for  prohibiting  imports  of  dolphin  deadly  tuna.  To  date,  Mexico 
and  the  U.S.  have  failed  to  enter  into  a  global  moratorixim.   The 
failure  of  such  agreement  to  be  effectively  implemented  serves  to 
Tinderscore  the  necessity  for  specific  text  within  the  context  cf 
the  NAFTA  package  setting  forth  the  right  of  NAFTA  parties  to  set 
Btandairds  and  distinguish  between  products  on  the  basis  of 
production  methods.  As  part  of  the  NAFTA  package,  we  believe 
that  relevant  NAFTA  parties  should  also  be  required  to  enter  into 
and  enact  the  global  moratorium. 
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.  B. -   STANDARDS 


A  formal  trading  relationsliip  betweesn  countries  with  signif- 
icantly different  environmental  standards  possesses  predictable 
tensions.   On  the  one  hemd,  a  country  with  high  standards  does 
not  want  Its  environmental  quality  or  economic  competitivenesu  to 
suffer  as  a  result  of  weak  •  (or  non-existent)  standards  elsewhere.  . 
On  the  other  hand,  a  country  with  lower  standards  does  not  want 
its  sovereignty  infringed  upon  by  other  countries.  No  NAFTA 
party's  ehviromnental,  health,  or  safety  standards  should  be 
weakened  by  NAFTA,  and  the  NAFTA  package  should  encourage,  rather 
than  inhibit,  the  ability  of  any  NAFTA  party  to  raise  standards. 
See  H.Cong.Res.  246  (Waanan-Gephardt) ;  Trade  Act  of  1974,  as 
amended,  19  U.S.C.  Section  2504.   In  addition,  the  protocol  must 
protect  the  full  jurisdictional  range  of  each  party's  domestic 
stemdard  setting  ability,  such  as  proposals  to  prevent  the  export 
of  domestically  prohibited  or  restricted  products  (e.g.,  pesti- 
cides) .    . 

We  believe  the  difficulty  in  reconciling  differences  in 
standards  can  be  resolved  in  a  manner  consistent  with  the  funda—  ■ 
mental  principles  of  international  trade;  namely,  the  test  for 
environmental,  conservation,  health,  and  safety  standards  should 
be. the  same  as  for  other  NAFTA  provisions  —  national  treatment 
and  nondiscrimination.  NAFTA 's  standards  provisions  must  not 
provide  a  mechanism  to  challenge  another  country's  chosen  level 
of  environmental,  conservation,  health,  or  safety  protection,  nor 
the  means  chosen  to  achieve  such  protection  if  the  means  is 
facially  non-discriminatory  in  intent. 

NAFTA 's  two  chapters  specifically  covering  standards. 
Sanitary  and  Phytbsanltary  standards  (SPS)  and  Technical  Barriers 
to  Trade  (TBT) ,  contain  eunb±g«ous  and  contradictory  language,  and 
may  be  interpreted  to  encourage  harmonization  towards  generally 
lower  international  norms.  The  current  TBT  and  SPS  texts  set  up 
numerous  committees  with  broad  policy  jurisdiction,  and  establish 
detailed  procedures  for  "conformity  assessnent"  and  other  harmo- 
nization mechanisms.  We  believe  that  standard-setting  is  a 
natter  for  local,  state,  and  national  democratic  bodies,  and 
should  be  subject  to  tradie  disciplines  only  vhen   there  exists  a 
discriminatory  intent..  To  the  extent  that  such  committees  and__ 
standard-setting  procedures  will  exist  in  NAFTA,  the  SPS  and  TBT 
texts  must  be  supplemented  and  clarified  to  ensure  openness, 
mechanisms  for  public  participation  and  oversight,  and  participa- 
tion of  environmental,  health,  and  safety  experts. 

The  protocol  must  also  assure  that  the  role  of  "science"  as 
a  necessary  basis  for  standards-setting  is  not  an  absolute 
prerequisite  to  the  adoption  amd  implementation  of  standards. 
Standards  based,  for  instance,  on  the  precautionary  principle  or- 
on  consumer  preference  must  be  allowed,  so  long  as  their  Intent 
is  transparent  and  facially  non-discriminatory,  similarly,  stan- 
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dards  not  based  on  xisTc  assessment,  Itke  referendums  and  "zero- 
risk"  standards,  must  not  be  challengeable  by  NAFTA.   The  NAFTA 
paclcage  snist  also  make  clear  the  ability  of  coiintries  to  maintain 
aiore  than  one  level  of  acceptable  risk.   Further,  the  role  of 
international  standa^rd-settLng  bodies  must  be  only  advisory. 

In  addition,  the  NAFTA  standeurdB  sections  threaten  to  expose 
legitimate  environmental,  conservation,  health,  and  safety 
protections  to  attack  as  trade  barriers  on  the  basis  of  hov  a 
particular  level  of  protection  is  implemented.   The  protocol, 
therefore,  must  clarify  that  a  non-discriminatory  measure  will 
not  be  held  to  violate  NAFTA  because  some  less  NAFTA- inconsistent 
measure  say  conceptually  exist,  a  measure  has  extrajurisdictional 
implications,  or.  is  based  on  pirocess  distinctions. 

Finally,  the  protections  afforded  by  the  wide  remge  of 
standards  applicable  in  the  NAFTA  pairties  can  only  be  as  strong 
as  the  commitment  of  the  NAFTA  countries  to  effectively  monitor, 
inspect,  and  enforce  these  standards.   For  example,  with  the 
increased  movement  of  products  expected  from  NAFTA,  the  U.S.  will 
need  to  implement  new  inspection  mechemisms  to  ensure  that  seat 
and  livestock  imported  from  Mexico  and  Canada  meet  all  applicable 
U.S.  stsmdards.  ' 

r.    lUPACT  ON  STATE  AND  LOCAL  LAWS: 

Because  states  and  localities  are  not  parties  to  NAFTA,  they 
cannot  directly  defend  their  standards  under  Chapter  7  or  9. 
Although  the  federal  government  is  allowed  to  set  standards  it  • 
^eems  "appropriate,"  states  and  localities  do  not  explicitly 
possess  this  right,  and  are  thus  dependent  upon  the  federal  . 
government  for  defense.  Furthermore,  NAFTA  Article  105  states 
all  parties  "shall  ensure  that  all  necessziry  measures  are  taken 
that  in  order  to  give  effect  to  the  provisions  of  this  agreement 
...  by  state  and  local  governments."  This  situation  will  have  a 
chilling  effect  upon  progressive  sub-federal  legisla'tion  that 
often  drives  effective  federal  action.  Thus,  the  NAFTA  package 
must  provide  sub- federal  governments  stzmding  and  a  major  role  in 
NAFTA  disputes.   It  must  also  assure  the  ability  of  sub-federal 
governments  to  establish  initiatives  that  exceed  federal  and 
international  standards. 

6.  '  INVESTKENT:  '  . 

Although  Article  li.14  of  the  existing  NAFTA  recognizes  "that 
it  is  inappropriate  to  encourage  investment  by  relaocing  domestic 
health,  safety  or  environmental  measxires,"  it  does  nothing  to 
actually  prevent  such  an  occurrence.  No  NAFTA  country  should 
became  a  "pollution  haven"  for  unscrupulous  investors,  American 
or  otherwise.   The  United  states,  for  example,  frequently  applies 
limitations  to  investment,  domestically  and  abroad,  for  Important 
political  and  naliional  security  reasons;  that  definition  must  now 
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be  broadened  to  include  ecological  security.  The  NAFTA  paclcage 
must  provide  a  means,  including  for  instance  offsetting  tariffs  . 
to  make  "polluters  pay,"  so  that  environmental,  health,  and 
safety  costs  are  fully  internalized.  Moreover,  NAFTA 's  invest- 
ment provisions  should  permit  access  to  dispute  settlement  as  a 
means  of  preventing  environmentally  damaging  Investment. 

■Ei      •  dTESNATIONAL  ^GBEEJSESTS :  . 

At  present i  only  three  multilateral  environmental  agreements 
are  given  some  j-imited  measure  of  protection  under  NAFTA:  CITES, 
the  Montreal  Protocol,  and  the  Basel  Convention.  .  The  Bush  Admin- 
istration's defense  to  this  limitation  was  that  only  these  three 
agreements  possess  direct  trade  implications.   Not  only  is  this 
assertion  false,  but  the  logic  behind  the  argximent  is  also 
needlessly  narrow.   We  strongly  believe  that  all  NAFTA  parties 
must  possess  the  ability  to  j-mpi  anient  and  enforce  any  interna- _  , 
tional  agreement  by  imposing  trade  restrictions ,  if  such  restric- 
tions are  em.  -  effective  way  to  secure  complete  compliance  with  the 
agreement  in  question.  Therefore,  we  believe  all  present  and 
future  international  environmental,  health,  safety,  animal 
welfaire  or  conservation  agreements,  to  which  any  NAFTA  party  is  a 
signatory,  should  be  referenced  in  the  protocol  and  added  to 
Article  104. 

I.   -ENERGY:"' 

Roles  of  energy  trade  among  NAFTA  parties  must  respond  to 
the  pressing  ecological  imperative  of  global  warming  by  ass\iring 
the  stabilization  of  greenhouse  gas  emissions  and  the  reduction 
of  C02  emissions.  For  both  Canada  and  the  U.S.,  substantial 
reductions  of  the  energy  intensity  of  these  economies  is  also 
required.  It  is  critical  that  the  protocol  make  these  goals 
explicit.  .  As  currently  written,  Chapter  6  of  NAFTA  and  its 
precvirsor  in  the  U.S. -Canadian  FTA  fundamentally  undermine  these 
objectives.  Paurticularly  problematic  are  those  provisions  of 
NAFTA  that  provide  for  proportional  access,  as  well  as  the 
subsidization  of  oil  and  gas  projects. 

Thus,  the  protocol  must  secure  the  right  of  all  NAFTA 
parties  to  restrict  the  export  of  energy  amd  energy  resources  to 
abate  global  climate  change  and  achieve  other  environmental 
objectives.  The  protocol  must  eJ.so  protect  least-cost  energy 
programs,  lUce  subsidies  to  encourage  conservation  and  renew- 
ables,  from  trade  challenges.  In  ^addition^  the  protocol  should  - 
include  specific  provisions  to  encourage  the  transfer  of  appro- 
priate energy  efficient  technology  and  to  ensure  that  full 
environmental  intact  assessments  are  undeztjJcen  for  all  major 
energy  projects. 
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J.    AGRICDLTCTRE: 

NAFTA,  as  written,  threatens  the  survival  of  family  fanners 
vho  have  the  most  experience  and  potential  to  be  good  stewards  of 
the  land.   If  agricultural  production  is  to  be  put  on  a  sustain- 
able footing,  (e.g.  decreased  production  on  marginal  land  and  the 
use  of  fewer  chemicals) ,  then  environmental  and  social  costs  must 
be  internalized.  •  This  will  not  happen  if  family  farmers  have  to 
compete  with  cheaper  imports  produced  in  less  sustainable  ways. 

NAFTA  must  preserve  the  capacity  to  employ  supply  management 
as  a  policy  tool  to  promote  sustainability.  This  capacity  has 
been  seriously  undermined  by  NAFTA 's  tariff ication  of  qusmtita- 
tive  import  controls,  including  Section  22  of  the  Agricultural 
Adjustment  Act  and  the  Meat  Import  Act.  We  therefore  propose 
that  the  tariff ication  provision  be  altered  through  the  supple- 
mental agreement  to  allow  for  import  controls  on  supply  managed 
crops  and  to  create  the  possibility  for  the  future  supply  manage- ' 
ment  of  crops  not  currently  in  the  program. 

K.    CONSERVATION  ISSUES: 

The  NAFTA  package  must  not  allow  or  encourage  natural 
resources  such  as  water,  forests,  and  the  diversity  of  species  to 
bi  unsustaina±)ly  consumed  or  harmed.  If  countries  are  to  develop 
emd  implement  stistainable  natural  resource  management  programs, 
they  must  possess  unfettered  authority  to  regulate  resource 
extraction.  Of  critical  importance  is  the  power  to  determine 
whether,  and  under  what  terms,  a  HAFTA  party's  resources  may  be 
exploited  for  export  markets.  .Under  NAFTA,  particularly  Articles 
309  and  316,  the  sovereignty  of  countries  to  regulate  the  export 
of  natural  resources  is  seve^rely  curtailed.   In  fact,  Article  316 
goes  much  frorther  than  GATT  by  assiiring  perpetual  access  to  other 
party's  resources,  notwithstanding  domestic  shortages,  for  as 
long  as  those  resources  last.  A  particularly  serious  problem  in 
this  regard  is  the  prospect  that  NAFTA  could  be  used  to  compel 
major  interbasin  transfers  of  water  despite  existing  water 
management  regimes.   The  protocol,  thus,  must  explicitly  provide 
that  all  parties  possess  unfettered  authority  to  embargo  natural 
resource  exports  for  legitimate  conservation  ends. 

A  related  problem  centers  upon  the  ijnpact  of  NAFTA 's  intel- 
lectual property  framework  on  efforts  to  protect  the  biological 
diversity  of  this  continent's  ecosystems.   The  protocol  shotild 
.  t-sure  that  equal  protection  be  afforded  to  both  the  "stewards" 
or"owners"  of  biological  resources,  including  indigenous  and 
minority  peoples,  as  well  as  to  patent  holders. 

To  help  deal  with  wildlife  hzibitat  conservation  in  particu- 
leur,  we  propose  that  the  Convention  on  Nature  Protection  and 
Wildlife  Preservation  in  the  Western  Hemisphere  be  revitalized 
and  specifically  linked  to  NAFTA  so  that  acceding  countries  to 
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NAFTA  sake  speciCio  accosanodatlonk  to  babltat  protactlon  within 
tiittir  borders. 

L.  .'  GOVERNMENT  PROCUREMENT: 

The  usd  ot  preferential  ptirchasing  policies  is  an  important 
tool  that  has  been  xised  by  governments  at  all  levels  to  create  . 
markets  for,  and  .encourage  the  development  of,  green  technology 
emd  environmentally  sound  products.  Under  Chapter  10  of  NAFTA, 
such  green  procurement  initiatives  are  vulnerable  to  challenge. 
For  instance,  under  the  CDSFTA,  Ceinadian  paper  manufacturers 
have  argued  they  possess  a  trade  claim  on  the  basis  of  recycled 
paper  content  requirements  by  U.S.  governments.   Thus,  the 
protocol  mtist  assure  the  rights  of  governments  to  implement 
environmental  purchasing  policies  and  practices  free  from  the 
threat  of  trade  seuictions. 

M.    THE  "NECESSARY"  TEST  AND  OTHER  PROBLEMATIC  NAFTA 
LANGUAGE: 

LiJce  many  other  NAFTA  provisions.  Chapter  21 's  environmental 
"exceptions"  incorporate  GATT  terminology  and  jurisprudence. 
Unfortunately,  recent  GATT  psmel  decisions  have  interpreted  the 
term  "pecessary  to  protect  human,  animal  or  plant  life  or  health" 
as  requiring  "necessary"  meaisures  to  be  "least-GATT"  or  "least- 
trade"  restrictive.  Under  this  standard,  many  present  federal 
amd  state  measures  could  be  found  to  be  NAFTA- inconsistent  — 
from  bans  on  the  trade  in  elephant  ivory  to  state  recycling 
programs,  ^e  environmental  exceptions  in  NAFTA,  therefore,  need 
to  be  clarified  emd  strengthened  to  ensure  that  the  GATT  juris- 
prudence does  not  affect  the  interpretation  of  NAFTA. 

Also  potentially  problematic  is  NAFTA  Article  903,  which 
could  be  read  to  incorporate  GATT  provisions  and  jurisprudence  in 
a  way  that  diminishes  a  NAFTA  country's  ability  to  protect 
environmental  resources.   Furthermore,  Annex  2004 's  allowance  to 
seek  dispute  settlement  if  a  party  feels  "any  benefit  it  could 
reasonably  have  expected  to  accrue  it  ...  is  being  nullified  or 
impaired"  invites  attack  upon  U.S.  standards.  Similarly,  the 
"based  on"  language  of  Articles  754,  755,  757,  *"d  905  could 
needlessly  threatens  U.S.  laws  like  the  Delaney  clauses.  Here 
again,  a  clarifying  standaurd  should  be  adopted  in  the  protocol 
that  protects  all  U.S.  environmental,  health,  emd  srfety  stam- 
dards,  as  long  as  the^-  are  not  arbitrary,  discriminatory,  or 
disgtilsed  trade  barriers. 

H.  .  Sustainable  develophent: 

While  we  laud  the  goal  of  "sustainable  development"  in 
NAFTA's  preeunble,  we  would  like  to  see  the  goal  of  sustainable 
development  made  binding,  and  appear  in  Article  102 's  Objectives. 
By  truly  integrating  the  concept  of  sustainadjility  into  this 
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protocol,  the  NAFTA  pau-ties  vlll  establish  an  environmental 
benchmark  for  hemispheric  trade  and  development. 

ZIZ.  THE  HORTE  AMERICAN  COHKISSION  ON  THE  ENVXRONHEUT  (KACB)  > 

We  support  a  NACE  that  will  possess  investigative,  monitor- 
ing, and  enforcement  powers  for  all  present  and  future  parties  of 
NAFTA,  as  well  as  serve  as  a  mechanism  for  meaningful  public 
participation.  A  strong  NACE  would  not  only  enable  the  NAFTA 
parties  to  jointly  increase  the  use  and  implementation  of  benefi- 
cial environmental,  health,  amd  safety  measures,  but  also  provide 
an  effective  mechanism  for  identifying  and  addressing  degrading 
activities  that  create  unfair  competitive  advantages  or  result  in 
trade  distortions.  All  activities  of  the  NACE  described  will  ;«» 
public,  except  where  explicitly  provided  otherwise. . 

STRUCTURE  OF  THE  HACG: 

Following  are  some  practical  recommendations  regarding  the 
structure  smd  .functions  of  the  NACE. 

1.   NACE  Commission; 

The  Commission  should  ultimately  be  responsible  for  all 
functions  of  the  NACE.   Each  NAFTA  party  should  have  the  right  to 
appoint  one  NACE  Commissioner  who,  together  with  the  other  NACE 
Commissioners,  will  possess  authority  to  effectively  implement 
NACE  policies  and  perform  NACE  fiinctions.  We  suggest  that  the 
operative  voting  norm  for  NACE  be  a  majority.  The  U.S.  NACE 
Commissioner,  equipped  with  a  staff,  should  be  selected  by  the 
President  with  Senate  confirmation. 

.  2.   NACE  Secretariat; 

A  permanent  zmd  Independent  Secretariat  should  also  be 
created  in  order  to  realize  NACE's  substantial  mandate.   Thus,  we 
recommend  establishing  a  head  of  the  Secretariat  (Secretary 
General).  The  Secretary  General,  with  staff,  should  possess 
responsibility  for  Implementing  the  environmental,  health  and 
safety  provisions  of  the  NAFTA  pacJcage ,  though  national  courts 
would  retain  concurrent  jurisdiction  to  enforce  standards  in 
their  own  courts.   The  Secretairiat  should  also  be  responsible  -for 
submitting  an  annvial  public  report  to  the  parties  on  its  various 
duties. 

3.  '  Roster  of  Dispute  Panelists; 

The  Commission  should  estaJalish  a  roster  of  environmental, 
conservation,  health,  ind  safety  experts  with  appropriate  trade 
background  for  dispute  resolution  under  NACE. 
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.  A.  .'  jnr-P.   ^bVic  Advisory  ComnlttaT 

V«  suggest  a  Pvibllc  Advisory  Conmlttee  be  formed,  made  up  of  . 
four  representatives  from  each  country  and  one  representative 
selected  by  the  secretcir iat .  The  four  U.S.  representatives 
should  be  picked  by  the  President,  and  must  include  at  least  two 
individuals  from  non-profit  environmental,  conservation,  health, 
and  safety  groups. 

.  rONCTIONS  OF  THE  MACE:  ' 

■  •  1,   Dispute"  settlement; 

Ah  effective  NACE  must  be  empowered  with  the  authority  to 
engage  in  two  distinct  prongs  of  dispute  resolution: 

a;   NACE  must  be  able  to  effectively  dismiss  complaints 
that  attack  laws  whose  sole  purpose  is  to  advance  legitimate 
environmental,  health,  safety,  or  conservation  laws.   The  proto- 
col should  provide  that  challenges  to  laws  implicating  environ- 
mental, health,  and  safety  protections  should  be  referred  to  the 
NACE.  Where  the  NACE  finds  that  the  sole  purpose  and  effect  of  a 
challenged  party's  measure  is  to  advance  a  legitimate  environmen- 
tal,'health,  or  safety  goal,  such  a  finding  shall  be  referred  to 
the  NAFTA  dispute  process  for  the  dismissal  of  the  complaint. 
Where  the  NACE  finds  that  the  complained  of  measure  is  not  in 
full  a  legitimate  environmental,  health,  or  safety  measiore,  the 
NAFTA  dispute  may  continue,  according  the  findings  of  the  NACE 
great  deference  in  making  its  environmental,  health,  safety,  or 
conservation  determinations  on  the  application  of  NAFTA 's  provi- 
sions.  This  process  will  ensiire  that  legitimate  protections  are 
insulated  from  trade  challenges,  without  compromising  the  ability 
of  the  parties  to  address  NATjA-inconsistent  protectionist  trade 
aeasuresi  -        . 

b.   The  NACE  dispute  settlement  procedure  should  also  be 
the  mechauiism  for  NAFTA  environmental,  health,  and  safety  en- 
forcement. Disputes  may  be  brought  by  NAFTA  parties  or  the 
public  involving  environmental,  health,  or  safety  issues  before 
the  Commission.   The  Commission  should  determine  which  cases 
shall  be  directly  referred  to  a  NACE  dispute  panel.   In  cases 
where  the  Commission  declines  a  matter,  the  Public  Advisory 
Committee  should  possess  authority  to  compel  the  dispute  resolu- 
tion under  NACE..    The . Public  .^dvisory  Committee  should  also 
possess 'exrthority  to  bring  complaints  to  NACE  directly.  U.S.   - 
implementing  legislation  must  specif icaxly  acknowledge  the  right 
of  U.sl  citizens  and  groups  to  sue  in  federal  court  to  invoke 
-trade  measures  or  other  appropriate  seuictions  for  violation  of 
U.S.  standards.  .NACE  should  only  enforce  a  party's  own  stan- 
dards. 

If  a  dispute  panel  verifies  a  complaint  by  a  party  or 
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individual,  then  that  party  or  individual  should  be  entitled  to 
pursue  the  "snap-back"  tariff  provisions  of  NAFTA' s  Chapter  8 
through  the  complainant's  domestic  trade  agency.   If  a  dispute 
panel  determines  that  a  party  or  individual  has  suffered  an 
environmental,  conservation,  health,  or  safety  injury  as  a  result 
of  lax  enforcement  in  another  country,  yet  no  trade  injury 
exists,  then  NACE  should  possess  the  authority  to  levy  a  fine 
upon  the  violating  entity.  Mechanisms  should  be  developed  to 
enable  monies  collected  through  the  dispute  process  to  be  used 
for  environmental  compliance. 

2.  Investigation; 

We  believe  the  NACE  must  possess  authority  to  investigate 
environmental,  conservation,  health,  and  safety  matters  in  all 
NAFTA  countries.  The  NACE  should  be  able  to  commence  an  investi- 
gation on  its  own  initiative  or  at  the  request  of  the  Public 
Advisory  Committee,  the  public,  or  a  NAFTA  party. 

3 .  Monitoring; 

The  Secretariat,  in  cooperation  with  the  NACE  Commissioners, 
shoxild  also  possess  authority  to  monitor  the  condition  of  the 
NAFTA  parties'  general  environment.   Consequently,  the  Secretari- 
at should  possess  the  authority  to  obtain  information  form  the 
NAFTA  parties'  government  and  the  general  public. 

4.  NAFTA  Amendments  and  Accession; 

Because  of  the  significant  impacts  that  either  NAFTA  aunend- 
ments  or  accession  would  have  upon  the  environment,  the  NACE 
Commission  should  make  recommendations  to  the  pajrties  on  these 
matters.   Any  new  party  to  the  NAFTA  should  be  required  to 
accede  to  the  whole  NAFTA  package  and  submit  a  report  to  t±ie  NACE 
on  its  environmental,  health,  £ind  safety  protection  schemes,  as 
well  as  the  enforcement  of  those  protections.   These  reports 
could  be  revised  by  all  NAFTA  parties  at  regular  intervals 
thereafter. 

5.  Cooperative  efforts; 

We  further  suggest  the  NACE  promote  cooperative  efforts 
among  NAFTA  paurties  relating  to  trade  and  its  environment, 
health,  and  szifety  implications  for  technology  transfer,  techni- 
cal assistance,  training,  and  educatici  programs.  Several 
successful  cooperative  ventures  between  NAFTA  parties  have 
already  commenced.  The  potential  in  exporting  U.S.  technological 
expertise  will  not  only  enhance  enforcement  efforts  in  other 
countries,  but  will  also  generate  a  significant  number  of  Ameri- 
can jobs. 
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V  appreciate  the  opportunity  to  brief  you  on  these  matters 
and  look  forward  to  working  with  you  over  the  coming  months  and 
years.  Ke  hope  that  the  protocol  outlined  in  this  letter  Is 
merely  the  beginning  of  a  larger  process  to  incorporate  sound  . 
environmental  oversight  Into  the  NAFTA  process.   Please  do  not 
hesitate  to  contact  us  if  you  have  any  questions. 

On  behalf  of : 

Defenders  of  Wildlife 

Center  for  International  Environmental  Law  (CIEL) 
Friends  of  the  Earth 
Sierra  Club         . 
Public  Citizen 

The  Humane-  Society  of  the  United  States 
Humane  Society  International 
Institute  for  Agriculture  and  Trade  Policy 
Center  for  Rtiral  Affairs 
National  Family  Farm  Coalition 
Earth  Island  Institute 
Kzurine  Mawmal  Fund 
Animal  Protection  Institute 
Rainforest  Action  Network 
Whale  and  Dolphin  Conservation  Society 
Performing  Animal  Welfare  Society  (PAWS) 
The  Fund  for  Animnls  ■ 

Environmental  Investigation  Agency 
Environmental  solutions  international 
.  International  Primate  Protection  League 
N.y.  Public  Interest  Research  Group,  Inc. 
Coannimity  Nutrition  Institute 
Nationeil  Toxics  Campaign  Fond 
North  America  Project,  World  Policy  Institute 

ec:    ''      The  Honorable  Bruce  Babbitt 
The  Honorable  Carol  Browner 
..  The  Honorable  HiJce  Espy 
The  Honorable  Ron  Brown 
".The  Honorable  Warren  Christopher 
.  The  Honorable  Tim  Wirth 

The  Eonorsible  George  Mitchell 
The  Honorable  Max  Baticus 
The  Honorable  Daniel  Hoynihan 
The  Honorable  John  Kerry 
'  Xbe  Honorable  John  Chafee 

.  •  The  Honorable  John  Damforth     

"  "•    The  Honorable  Sam  Gibbons 
The  Honorable  Gerry  Studds 
The  .Honorable  Richard  Gephardt 
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